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In the Circuit Court of the United States, Ninth

Circuit, Northern District of California,

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H. FOL-

LIS, as Trustees under the Trust Declared by

the Last Will of RICHARD H. FOLLIS, De-

ceased, and MARGARET DE VECCHI,

JAMES H. FOLLIS, RICHARD H. FOLLIS,

Jr., LILLIAN MARY GRIFFIN and CLAR-

ENCE G. FOLLIS, Beneficiaries under the

Trust Created by the Last Will of RICHARD

H. FOLLIS, Deceased,

Plaintiffs,

vs.

JOLIN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Complaint.

Plaintiffs complain of defendant and for cause of

action allege;

I.

That at all the times herein mentioned plaintiff*.

Union Trust Company of San Francisco, was and

now is a corporation organized and existing under
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the laws of the State of California, with its principal

place of business in the City and County of San

Francisco.

That at all the times herein mentioned, James H.

Follis and Union Trust Company of San Francisco,

were, except as herein mentioned, and they now are,

the Trustees under the Trust declared by the Last

AVill and Testament of Eichard H. Follis, deceased,

as hereinafter more particularly appears.

That at all the times hereinafter mentioned the said

plaintiffs, Margaret De Vecchi, James H. Follis,

Richard H. Follis, Jr., Lillian Mary Griffin and

Clarence G. Follis, were and they now are, the bene-

ficiaries under the trust declared by the last will and

testament of Richard H. Follis, deceased.

That at all the times herein mentioned the defend-

ant, John C. Lynch, was and now is the collector of

United States Internal Revenue of the First District

of California.

IL

That one, Ixiclinivl Tl. Follis, died in the City and

County of San Francisco, State of California, on

or about the iUst day of May, liKK), being a resident

ther(H)f at the time of his deatli and leaving property

tlierein, and leaving a hist will and testament, a copy

of whirh is hereto attached and marked *VExhibit 1''

and made a part liereof ; tliat ])ro('eedings were had

and taken in acconhmee with the laws of the State
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of California for the probate of said last will and

testament in the Superior Court of the City and

County of San Francisco, State of California, which

proceedings were and are numbered 23,359, and en-

titled ''In the Matter of the Estate of Richard H.

Follis, deceased"; and that in said proceedings, on

or about June 28, 1900, after the filing of the last

will and testament of said decedent, the said Superior

Court duly gave and made an order admitting said

last will and testament to probate and appointing

one, James L. Flood, and the plaintiff James H. Fol-

lis, executors thereof, who immediately thereafter,

qualified and continued to act as executors until the

close of the administration of said estate.

III.

That after proceedings regularly had and taken

in said probate proceedings, by an order of said Su-

perior Court duly given and made on the 16th day of

November, 1900, a portion of the property of said es-

tate was by decree of partial distribution, distributed

unto James L. Flood and James H. Follis, as trus-

tees under the trust declared by said last will and

testament, a copy of which said decree is hereto at-

tached and marked ''Exhibit 2" and made a paii:

hereof. That after proceedings regularly had and

taken in said probate proceedings, by an order of

said Superior Court duly given and made on the 26th

day of June, 1901, the balance of the property of said
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estate was, by decree of final distribution, distributed

unto James L. Flood and James H. PoUis, as trus-

tees under the trust declared by said last will and

testament, a copy of which said decree is hereto at-

tached^ marked '* Exhibit 3" and made a part hereof.

IV.

That immediately before the entry of said decree

of final distribution, the said executors requested de-

fendant to determine, assess and fix the amount of

internal revenue taxes against the respective legacies

under the last will and testament, and under such de-

crees of distribution as would follow such last will

and testament, and which request was, by said execu-

tors and said defendant delivered to the United

States Connnissioner of Internal Revenue at Wash-

ington, Department of Columbia, with a similar re-

quest from said executors that said Commissioner

should dotonnine, assess and fix the amount of in-

ternal revenue taxes against the respective legacies

under the said last will and testament, and under

snrli (Icci-ees of disti-ibution as would follow such

last will and testament; and that thereafter, and on

the 20th day of Apiil, 1!H)1, the said Commissioner

notitied liic said dcrcndant and the said executors,

and tlie said delVndant notitied the said executors

that if the said executors desired to ])ay the tax at

that time on the legacies to the children, ))eing the

Ixjneficiaries hereinabove named nnder section 2f) of
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the Act of Congress of June 13, 1898, that there would

be no objection, and that, if said executors did not

desire then to pay the whole tax, the value of the an-

nuity derived from the personal property left in

trust would be subject to such internal revenue tax,

provided that the amount of the beneficiary interest

to the legatees from the estate exceeded the sum of

ten thousand dollars, and that the value of said an-

nuity should be determined by the approved tables,

and that the tax on the principal of the trust fund

would then be required to be paid at the time of the

distribution of the trust fund in the hands of the

trustees to the beneficiaries named, as provided for

in said last will and testament.

That the foregoing notice and reply of said Com-

missioner is and was a ruling of the United States

Commissioner of Internal Revenue.

V.

That replying upon said ruling, and in order to

comply therewith, said executors took the necessary

and proper steps in said Superior Court to obtain a

final distribution of said estate, and did obtain the

decree of final distribution hereinabove mentioned;

and that, relying upon said ruling, the said executors

did file, as prescribed by law with the said defendant,

on form number 419 as revised March 24, 1899, a

schedule and return under sections 29 and 30 of the

Act of Congress of June 13, 1898, showing the t;?xes



8 Jolin C\ Lynch vs.

assessed against the legacies and distributive shares

under the last will and testament of said decedent,

and under the decrees of distribution given and made

in said probate proceedings, which return showed

the tax against the above-named beneficiaries in the

amounts following respectively: Margaret De Vec-

chi, $173,016; James H. Follis, $178,338; Richard H.

Follis, Jr., $346,039; Lillian Mary Griffin, $321,462;

Clarence G. Follis, $331,025, making a total of $1,-

349.88, which said total amount was by the said ex-

ecutors paid to defendant on behalf of the benefi-

ciaries above named; that said return is now on file

in the office of the Collector of United States Inter-

nal Revenue for the Fii*st District of California, and

is hereby referred to and made a part hereof.

That thereafter, and on or about the 29th dav of

June, 1901, the decree of said Superior Court was

duly given and made discharging the said executors.

VI.

Tliat tliereafter, on or about the 12th day of July,

1901, tlie said James L. Flood resigned as one of said

Trustees, and thereafter and after proceedings duly

and regularly liad and taken in the Su])erior Court

of the City and (/ounty of San Francisco, State of

California, in an action entitled 'Mn the Matter of

the Resignation of .James 1^. Flood as Trustee, etc.,"

No. 77,175, the last-named Coui't, on or about the

12tli (lay of July, 1901, ))y a decree and judgment
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duly given and made, accepted the said resignation

of James L. Flood, and appointed plaintiff, Union

Trust Company of San Francisco, his successor, and

that said corporation then became, ever since has

been and now is the joint and co-trustee with the

said James H. FoUis, of the Trust created under the

last will and testament of Richard H. FoUis, de-

ceased, and under the decree of final distribution

hereinabove referred to ; and the whole of said resid-

uary estate was actually received by said trustees

and the same is now in their possession.

VII.

That subsequently thereto the said defendant no-

tified the plaintiffs that the said United States Com-

missioner of Internal Revenue, had made another

and different ruling from the one first herein men-

tioned, to wit: That said Commissioner, instead of

fixing the rate to be paid at the rate which had been

fixed on the present value at that time of the said

annuity, had ruled that the rate should be fixed on

the total amount ultimately distributable to the lega-

tees ; and the said defendant thereupon made demand

upon the plaintiffs on or about October 16, 1901, for

an additional sum of $684.20 in order to meet the

difference in said rates, apportioning in said assess-

ment, said sum of $684.20 among the beneficiaries in

the manner following : Margaret De Vecchi, $136.84

;

James H. FoUis, $136.84; Richard H. Follis, Jr.,
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$136.84; LiUian Mary Griffin, $136.84; and Clarence

G. Follis $136.84, and upon sucli demand being made

the said plaintiffs did pay, in accordance with such

demand, to the said defendant, the said sum of

$684.20, the share of each of said beneficiaries paying

the sum of $136.84.

That at the time of said last-named pa}^nent the

said plaintiffs presented to the said defendant a

claim on blank form number 47, revised January

1900, of the United States Internal Revenue Depart-

ment under Series 7, number 14, for the remission

of taxes abatable under sections 3220 and 3221 of the

Revised Statutes of the United States, claiming that

they were entitled to have said sum of $684.20 of

the aforesaid assessment, remitted, and demanding

and asking for the remission of the same

;

That the said defendant and the said Commissioner

refused and rejected said claim for remission, and

notified these plaintiffs that the second ruling above

mentioned had been changed, and notifying these

])hiiiitiffs to pay an additional assessment and tax

in the siun of $9,341.87 upon the said legacies which

had been received l)v said trustees for tlie benefit of

said beneficiaries, which said hist-named sum was in

a<l(lition to all sums previously paid; and said de-

IVndaiit and said ( 'onnnissioner in said diMnand for

the a(lditi(>nal sum (d' $9,341.87 di<l assess the inter-

ests of the aforesaid beneficiaries respectively in the
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following sums: Margaret De Vecchi, $1868.374;

James H. Follis, $1868.374; Richard H. FoUis, Jr.,

$1868.374; Lillian Mary Griffin, $1868.374; and Clar-

ence G. Pollis, $1868.374, and thereupon, on or about

the 14th day of November, 1901, the said plaintiffs

did pay in accordance with such demand, to the said

defendant, the additional sum of $9,341.87, the share

of each of said beneficiaries paying the sum of $1,-

868.374, and at or about the same time did file with

the defendant a similar claim for remission of tax

on the same character of blank and under the same

provisions as that on which they had made their re-

mission claim for the sum of $684.20, which are there-

in set forth, and that said plaintiffs were justly en-

titled to have the said sum of $9,341.87 of said assess-

ment remitted, and asked and demanded the same,

which said last-named claim and demand was by

the said defendant and the said Commissioner re-

jected.

VIII.

The plaintiffs hereby refer to the aforementioned

claims for remission of taxes for the sum of $684.20

and $9,341.87, which are on file in the office of the

Collector of United States Internal Revenue, First

District of California, and hereb.y make said de-

mands and claims a part hereof.

IX.

That all of the taxes aforesaid which have been
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collected by the defendant, were collected upon the

contingent beneficial interests of Margaret De Vec-

chi, James H. Follis, Richard H. FoUis, Jr., Lillian

Mary Griffin and Clarence Gr. Follis, none of \Yhich

interests had become vested prior to July 1, 1902,

and none of which interests have, since said decrees

of distribution or since the death of Richard H. Fol-

lis, as aforesaid, become vested, and none of which

interests have at any time become vested in posses-

sion or enjo^^nent; and that under the provisions of

an Act of Congress of June 27, 1902, Conmiissioner

of Internal Revenue, upon proper application being

made to him, is compelled to refund all of said taxes

;

That these plaintiffs on or about the 23d day of

July, 1902, made application to said Commissioner

under the rules and regulations prescribed by him,

for a refund of all of said taxes so paid as afore-

said, ch\iming that said sum of $11,375.95 had been

paid on contingent interests which had not }Tt vested

and wliich should be refunded for the reasons set

forth in the said claim, which are therein and herein

set forth, a co])y of which said claim is on file in the

office of the Collector of United States Internal Rev-

enue, Fii-st District of California, reference to which

is hereby made, and which is made a ])nrt hereof.

X.

That said Commissioner and said (h^f'endant re-

fused and still icfuse to refund said sum of $11,-



Union Trust Company of San Francisco et al. 13

375.95, or any part thereof, and the whole and every

part thereof is unpaid.

XI.

That the amount received by the said beneficiaries

and each of them prior to July 1, 1902, was and is

less than the sum of ten thousand dollars ; that is to

say, each of said children has received and had vested

in them from said estate and trust, prior to July 1,

1902, the following approximate sums : Margaret De

Vecchi, $8,000.00; James H. FoUis, $8,000.00; Rich-

ard H. FoUis, Jr., $8,000.00; Lillian Mary Griffn,

$8,000.00, and Clarence G. Follis, $8,000.00.

Wherefore, plaintiffs pray for judgment against

said defendant for the sum of $11,375.95, together

with interest thereon at the rate of seven per cent,

per annum, and for costs.

HELLER (fe POWERS,
Attorneys for Plaintiffs.

State of California,

City and County of San Francisco,—ss.

I, W. Hellman, Jr., being duly sworn, deposes and

says : That he is an officer, to wit, the Secretary of

the Union Trust Company of San Francisco (a cor-

poration), one of the plaintiffs in the above-entitled

action ; that he has read the foregoing complaint and

knows the contents thereof ; that the same is true of

his own knowledge, except as to the matters which
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are therein stated upon information and belief, and

as to those matters tiiat he believes it to be true.

I. ^y. HELLMAN, Jr.

Subscribed and sworn to before me this 11th day

of December, 1902.

[Seal] D. B. RICHAEDS,
Notary Public in and for the City and Count}^ of

San Francisco, State of California.

Exhibit 1 to Complaint.

IN THE NAME OF GOD, AMEN.

I, Richard Holden Follis of the city and county

of San Francisco, State of California, of sound mind

and disposing memory hereby make, publish and

declare this my last Will in manner following, that

is to say:

First: I hereby revoke any and all Wills by me

at any time heretofore made.

Second: I will that all my just debts and funeral

expenses be paid.

Thii'd: T give and devise to my daughter Mary

Lilly Follis the homestead in whicli T now live con-

sisting of that parcel of land situate in the City and

County of Snn Fi-ancisco, State of California, cir-

cumscribed by a line commencing at the Northeast

corner of Washington and IJiiciianan StrcH'ts, tluMice

running imrtherly along the east line of said Bu-

chanan Street one hundred and seven feet eight
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inches and a quarter of an inch, thence at right

angles Easterly and parallel to said Washington

Street, fifty seven feet and six inches; thence at right

angles Southerly and parallel to said Buchanan

Street, one hundred and seven feet eight inches and

a quarter of an inch to the north line of said Wash-

ington Street, and thence at right angles Westerly

along the Northerly line of said Washington Street

to the point of commencement aforesaid, together

with all and singular the tenements, hereditaments

and appurtenances thereunto belonging or in any-

wise appertaining.

Fourth: All the rest, residue and remainder of

my estate, real and personal, wherever situate and

of whatever name or nature the same may be, I here-

by give, devise and bequeath to my friend James L.

Flood and mv son Frederick F. Follis, in trust never-

theless to receive the rents, issues and profits of the

same to and for the use and benefit of my children,

namely, Margaret F. Follis, now wife of Dr. De Vec-

chi, Frederick F. Follis, James H. Follis, Richard

H. Follis, Junior, Mary Lilly Follis and George Clar-

ence Follis.

1. My said trustees are hereby empowered to

make all such alterations or repairs upon any of my

said property as they may from time to time think

proper.
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2. To insure the same, or such part of portion of

the same as they ma}^ think proper against loss by

fire in such sum and with such companies as they

may think proper.

3. To lease said property, or any part or portion

thereof upon such terms and conditions and for such

time as they may think proper, provided, however,

that they shall make no lease thereof or of any part

of the same which shall endure longer than the con-

tinuance of this trust.

4. In case of the loss or destruction by fire, or

otherwise of any of the buildings or improvements

upon any of my said property, to rebuild and re-

construct the same in such manner, style and dimen-

sions as they shall see fit, and pay therefor out of

said rents, issues and profits, provided, however, that

if the same cannot be practicably and conveniently

paid for out of said rents, issues and profits, they

may borrow such amount of money upon such terms

and for such k^ngth of time as they shall deem nec-

essary, to pay the cost and expense of such rebuihl-

ing and rcM'onst ruction, and secure payment thereof

l)y mortgage upon the premises u|)()n which such re-

building (>]• reconstruction sliall \)v made, with tlic

covenants and (Mniditions usually made in such mort-

gages. The cost of such I'ebuilding and reconstruc-

tion shall |H'iiMarily be paid out of any insurance

moneys tiiere may have been collected by said ^Frus-
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tees, arising out of the loss or destruction of the im-

provements so rebuilt or reconstructed, next out of

said rents, issues and profits, and lastly out of the

moneys raised upon mortgage as hereby authorized.

In borrowing money, and executing mortgage

therefor, as aforesaid, said Trustees shall borrow the

sum for such length of time, so that the money bor-

rowed, with the accruing interest thereon, may be

paid out of said rents, issues and profits, consist-

ently with the maintenance and support of my said

children, but in such case the judgment of my said

trustees shall be conclusive as to the amount that

shall be allowed to them for their maintenance and

support, while the moneys raised, with accruing in-

terest thereon, secured by mortgage aforesaid, are

being paid, and only after full payment thereof will

said trustees be obliged to pay all of said net rents,

issues and profits to my children as herein and here-

by otherwise directed.

5. To pay and discharge all taxes, assessments

and charges that may accrue against or be levied

upon or become a charge on any or all of said prop-

erty, whether State, Count}^ Federal or Municipal,

of whatever name or nature the same may be, and

their pajonent of any of the same shall be deemed

conclusive e^ddence of the legality thereof, and of

their having rightfully paid the same in any settle-
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ment of the trust hereby created, or wherever the

same may come in question.

6. To pay the net proceeds of the income, rents,

issues and profits of said trust quarterly, upon the

first day of each and every quarter of the year

equally, share and share alike, to all of my children,

Margaret, Frederick, James, Richard, Mary and

George up to and until such time as each of them

shall respectively attain to the ages following, that

is to say:

Until said Margaret E. Follis, Now wife of Dr.

De Vecchi, shall attain the age of thirty-nine yeai^;

until said Frederick F. Follis shall attain the age

of thirty-five years; until said James H. Follis, shall

attain the age of thirty-three years; until said Rich-

ard H. Follis, Junior shall attain the age of thirty-

one years; until said ^Mary Lilly Follis shall attain

the age of twenty-nine years, and until said George

Clarence Follis shall attain the age of twenty-seven

vears.

7. As each one of my said cliildren shall respec-

tively attain theii- sevei-al and respective ages as

hereinhefoi'c last exju-essed, my said trustees shall,
•

witliin thii-ty days thereafter, or as early as ])rac-

ticable, cause an appraisement to be made of all of

tlie |)ropeT'ty then remaining in trust. Such ap-

|)raisenient shall be made by three im])artial ap-

praisers selected in manner following, that is to say;
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Said Trustees shall select one of said appraisers and

two other impartial appraisers shall be selected by

all of my said children to whom distribution of his

or her share shall not already have been made as

herein provided, who shall then be accessible and

ready in said City and County of San Francisco to

make such selection, and the three appraisers so

selected shall make an appraisement of all of my

property then remaining in trust, the judgment of

the majority of said appraisers to be conclusive in

case they do not all agree in such appraisement.

Thereupon said trustees shall divide the amount of

such appraisement into such number of aliquot parts

as shall correspond to the number of my said chil-

dren to whom distribution shall remain to be made.

Upon ascertainment of the amount of such ali-

quot parts my said trustees shall convey to the child

attaining the age hereinbefore expressed, his or her

aliquot part according to the valuation stated in such

appraisement, in severalty and in specie so far as

the same may be practicable.

If, in making such division, the property in specie

shall prove to be less than the amount of the ali-

quot share of the child entitled to distribution, said

trustees shall make the same equal to such amount

by payment in money of the amount of the differ-

ence. If, however, such property shall prove to

be in value in excess of the amount of the aliquot
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share of such child, then and in that case, such child

shall pay the amount of the difference to said trus-

tees to constitute a part of the property to be held

bv them in trust, as aforesaid. If the child so en-

titled to distribution differ with said trustees in re-

spect to the selection of the property to be set aside

to him or her, then, and in that case, the question

in difference shall be referred to the Presiding Judge

of the Superior Court of the City and County of San

Francisco for the time being, and his award there-

upon shall be binding and conclusive as to such se-

lection. The expenses attendant upon' such ap-

praisements, including the expenses of conveyance

by said trustees, as aforesaid, shall constitute part

of the expenses of the administration of this trust

and be payable out of any of the moneys of the afore-

said rents, issues and profits.

When the youngest child to whom distribution is

to be made, to wit, George Clarence FoUis, shall at-

tain his age as herein])efore expressed, said trus-

tees shall witliout a])]u-aisement, convey the resi-

due of the |)i*(>])erty rcniaiuing in trust to him.

As T liave already advanced to my said son, Fred-

erick P. Follis, Twenty Thousand Dollars, in mak-

ing distribution to him, the same sliall be a charge

against bis poHion, that is to say: deducted from the

amount thereof, and the amount of such deduction

shall (constitute part of the* i)r()perty remaining in



Union Trust Goynpany of San Francisco et al. 21

trust as hereinbefore provided. In case of the death

of any of my said children before attaining the age

at which distribution is to be made as hereinbefore

provided, then, and in that case, the share of such

child dying shall go, in case of his intestacy, as pre-

scribed and provided for in the law of descents and

distribution of the State of California, and in case

of his testacy, as prescribed and directed in and by

his last will and testament, and the amount of his

share shall be ascertained in the manner hereinbe-

fore provided except that the same shall be ascer-

tained as of the day of his death instead of the day

of his attaining his or her age as hereinbefore

provided, and upon such ascertainment, said trus-

tees shall convey such share to the parties entitled

thereto by will or by descent as hereinbefore di-

rected.

Fifth : I hereby nominate and appoint said James

L. Flood and Frederick F. FoUis, Executors of this

my will, expressly providing that no bond or under-

taking of any kind shall be required of them, or

either of them, in performing any duty, or executing

any power or trust under this my will.

In witness of all of which, I hereunto set my hand

and seal this 18th day of March, A. D. 1896.

R. H. FOLLIS. [Seal]

The foregoing instrument, consisting of eleven

pages besides this, was, at the date hereof, by the
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said Richard Holden Follis, signed and sealed and

jjublished as, and declared to be, his last "Will and

Testament, in presence of us, who, at his request,

and in liis presence, and in the presence of each other,

have subscribed our names as witnesses thereto.

JAMES E. WALSH, Residing at Marin Co.,

California, Corner of Belle Ave. & Laurel

Sts., San Rafael.

CORNELIUS O'CONNOR, Residing at 825

O'Farrell St., San Francisco.

I, Richard Holden Follis, of the City and County

of San Francisco, State of California, being of sound

mind and memory, make this Codicil to my last Will

and Testament bearing date, March 18th, A. D. 1896.

Since the date of my said last will, it has pleased

Ahnighty God that my son, Frederick F. Follis,

named in my said last will as one of the trustees and

executors thereof, should die, and in consequence

of his death, T hereby su])stitute my son James H.

Follis, named in said will, as one of the trustees and

executors thereof, in the place and stead of his de-

ceased brother Frederick F. Follis, and as my said

sou Frederick i^\ 1^'ollis died unmarried and with-

out issue, T desii'c Hint my said last will and t(*sta-

anent, as thus modified, be deeiiUMl and taken as if

it were made subseciuently to the date of his death.
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In witness of all of which, confirming and repub-

lishing my said last Will and Testament as above

provided, I hereunto set my hand and seal this Jan-

uary thirtieth, A. D. 1897.

R. H. FOLLIS. [Seal]

The foregoing instrument was, at the date there-

of, by said Richard Holden PoUis signed and sealed

and published as and declared to be a Codicil to his

Last Will and Testament, in presence of us, who, at

his request and in his presence, and in the presence

of each other, have subscribed our names as wit-

nesses thereto.

CORNELIUS O'CONNOR, 825 OTarrell St.

JAS. E. WALSH, San Rafael, Califa.

Exhibit 2 to Complaint.

In the Superior Court of the City and County of San

Francisco, State of California,

In the Matter of the Estate of RICHARD H. FOL-

LIS, Deceased.

On this 16th day of November, 1900, the petition

of Lilian Mary Follis for partial distribution of cer-

tain property of the Estate of Richard H. Follis,

deceased—the petition of James L. Flood and James

H. Follis, for partial distribution to them as Trus-

tees, under the provisions of the last will and testa-

ment of said Richard H. Follis, deceased, of two
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Imndred and thii-ty $1000.00 Q'^c bonds of the

Southern Pacific Railroad of Arizona—and the peti-

tion of James L. Flood and James H. Follis, trustees

under the said trust, and of Jaanes H. Follis, Richard

H. Follis, Lilian Mary Follis and Clarence George

Follis, beneficiaries under said trust, and legatees

and devisees under said last will and testament, for

distribution of the income, revenue and profit of said

estate, coming regularly for hearing;

And it appearing that due and legal notice of such

hearing has been given in accordance with law;

And upon the hearing this day, Margaret De Vec-

chi, one of the children and heirs at law of said de-

ceased, and a beneficiary under the said trust, and a

legatee and devisee under the said last will, having

for herself filed a petition for partial distribution

unto her of her share of the said income, revenue and

profit of said estate;

And it appearing furtlier that on or about the 31st

day (»f May, lf)00, Richard H. Follis died in the City

and County of San Fi-ancisco, State of California,

leavinij; property therein, and being a resident there-

of at the time of liis death, and on the 14th day of

June, H)00, liis l^ast Will and Testament, consisting

of two instruments, ()ne an instrument dated March

ir)tli, lH9f), and the other an instrument dated Janu-

ary :5()tli, lSf)7, were filed with the County Clerk

of the City and County of San Francisco, State of
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California, and ex-officio Clerk of the Superior Court

of said City and County of San Francisco, said State;

That thereafter, and on the 29th day of June, 1900,

by an order duly given and made by said Superior

Court, the said two instruments above named were

admitted to probate as the Last Will and Testament

of said Richard H. Follis, deceased, and that by the

same order James L. Flood was appointed Executor

of the Last Will and Testament of said Richard H.

Follis, deceased;

That said James L. Flood, on said last-named day,

immediately qualified as such Executor, and Let-

ters Testamentarv w^ere issued to him, and he en-

tered upon the administration of said estate, and

thence hitherto has continued to administer said es-

tate, and to act as Executor of the Last Will and Tes-

tament of said Richard H. Follis, deceased;

That thereafter, and on the 3d day of August, 1900,

by an order duly given and made by said Superior

Court, James H. Follis was appointed joint executor

with James L. Flood, of the Last Will and Testa-

ment of said Richard H. Follis, deceased, and on said

last-named day duly qualified as such joint executor,

and Letters Testamentary were issued to him, and

be entered upon the administration of said estate,

and thence hitherto has continued to administer said

estate, and to act as Executor of the Last Will and
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Testament of said Richard H. Follis, deceased, to-

gether with said James L. Flood;

That on the 30th day of October, 1900, said James

L. Flood and said James H. Follis filed herein an in-

ventory and appraisement of the estate and property

of the said deceased, which had come to their posses-

sion or knowledge, duly verified and sworn to.

That before the death of testatoa^ and after March

15th, 1906, and before January 30th, 1897, Fred-

erick F. Follis, one of the children of said testator,

named in said will^ died;

That the heirs at law and children of deceased,

and the legatees and devisees under the last will of

deceased, were at the time of the death of said de-

ceased, and now are, as follows: Margaret E. De

Vecchi, and the petitioners James H. Follis, Richard

H. Follis, Lilian Mary Follis and Clarence George

Follis, and the petitioners James L. Flood and James

H. Follis, as trustees under the trust created by the

said Last Will and Testament.

That under and by virtue of the tenns of the Last

Will and Testament of Said Richard IL Follis, de-

ceased, there is specially devised unto the petitioner,

Lilian Mary Follis, the following real pi'operty, sit-

uate, lying and being in the city and county of San

Francisco, State of ('aliforia, circumsci'ibed bv a

line commencing at the Northeast corner of Wash-

ington and "Ruchnnnn Streets, tlienco running North-



Union Trust Company of San Francisco et ah 27

erly along the east line of said of Buchanan Street,

one hundred and seven (107) feet eight and one-

quarter (81/4) inches; then at right angles Easterl}-

and parallel to said Washington Street, fifty-seven

(57) feet and six (6) inches; thence at right angles

Southerly and parallel to said Buchanan Street, one

hundred and seven (107) feet eight and one-quarter

(81/4) inches to the North line of said Washington

Street, and thence at right angles Westerly along

the Northerly line of said Washington Street afore-

said to the point of commencement aforesaid; to-

gether with all and singular the tenements, heredita-

ments and appurtenances thereunto belonging or in

any wise appertaining; which said real property

constituted the homestead of the deceased and the

place where he lived during his life-time and im-

mediately prior to his death

;

That on or about the 13th day of August, 1900, the

said Margaret De Vecchi, James H. Follis, Richard

H. Follis, Clarence George Follis and Lilian Mary

Follis, made and entered into an agreement in writ-

ing with each other, which said writing is on file here-

in, by the terms of which contract it was agreed that

there may be immediately distributed by the Court

having jurisdiction of the estate of said deceased,

all the household effects and household goods, in-

cluding among other things, kitchen utensils, table-

ware, furniture, carpets, paintings, ornaments, lines,
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bedding and household goods both useful or orna-

mental, contained in the building upon the premises

above described, to said Lilian Mary Follis, and said

agreement was made in consideration of the mutual

desire of the said children of said Richard H. Follis,

deceased, to carry out the provisions of the last will

and testament of the said deceased, according to its

letter and si)irit, and for the purpose of securing

unto said Lilian Mary Follis a home and place of

abode, with all its comforts and conveniences, and

household goods, both useful and ornamental, with-

O'ut any unnecessary delay

;

That among the assets of said estate, as appears

in the inventory and appraisement on file herein, are

two hundred and thirty (230) $1,000.00 6% bonds of

the Southern Pacific Railroad of Arizona;

That in and hy said Ijast Will and Testament, to

wit, that portion of said Last Will and Testament

which is dated IVIarch 15th, 1896, after a specific de-

vise to petitioner Lilian Mary Follis, of the prop-

ertv therein described, the said testator, bv the

clause numbered '^Fourth'' of his Will, devised all

his residuary estate to the said James L. Flood, and

to his said sou, Frederick F. Follis, now deceased,

upon cei'tain trusts declared in his said will;

That under and by virtue of the terms of that

l)()rtion of the said last will and testament, which is

dated Jamiary :U)tli, 18i)7, being a codicil to the in-
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strument dated March 15tli, 1896, the said testator

substituted the petitioner, James H. Foilis as trustee

of the said trust in place of the said Frederick F.

Foilis, now deceased,

That the petitioners, James H. Foilis, Eichard H.

Foilis, Lilian Mary Foilis and Clarence George Foi-

lis are the children of the said deceased Richard H.

Foilis, and during the entire lives of them, and each

of them, and up to the time of the testator's death,

they were wholly and entirely dependent upon said

testator for their support and maintenance, and were

entirely and wholly supported and maintained by

him

;

That since the death of said deceased, the last-

named petitioners, his said children have been, and

each of them has been wholly and entirely without

any means or funds of their, and his, and her own

wherewith to support and maintain themselves;

That it was the intent of the said testator, by his

said last will, and codicil, and the said trust clauses

thereof, that the said devises, bequests and legacies

as ta the income of his said estate accruing, and

which might accrue between the time of his death

and the final distribution of his estate., should take

effect immediately upon his death, and that those of

said petitioners who are his children as aforesaid,

should receive the whole of the income of the said

estate, accruing, and to accrue from and after the
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time of the said testator's death, and until the time

of the final distribution of his estate, as a legacy and

legacies for their support and maintenance, and the

said devises, bequests and legacies was and were, as

to the income aforesaid, intended by the said testator

as a legacy and legacies for the m.aintenance and sup-

port of those of said petitioners who are his children

as aforesaid.

That the amount reasonably necessary for the sup-

port and maintenance of the petitioners James H.

Follis, Richard H. Follis, Lilian M. Pollis and Clar-

ence George Follis, who are the children of said de-

cedent as aforesaid, in the same condition and cir-

cumstances as they were supported and maintained

by the said testator, during his lifeftime, is the sum

of five hundred dollars ($500.00) per month each

;

That tlie petitioner Clarence George Follis is the

same ])erson named in said last will and testament

as George Clarence Follis, and the petitioner Lilian

Mary Follis is the sauie i)ersoii named in said last

will and testament as Mary Tiilly Follis;

That the net iii('()nH\ revenue* and ])r()fit of said es-

tate, amounts to the sum of i'our thousand dollars,

7nont]ily, and tlint tliere is a large amount of assests

in the hands of the executors of said estate, to wit,

a^ssets vahicfl .it nine hundi'cd and six thousand one

Inindn-d ;ui(l six and 59/100 (h)ll;irs ($90(), 106.59).
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That more than four months have elapsed since

the issuance of letters testamentary on the estate of

said Richard H. Follis, deceased;

That said estate is but little indebted, and the

property hereinafter described, and of which distri-

bution is hereby decreed, may be allowed upon par-

tial distribution, without loss to the creditors of said

estate, and that the debts outstanding against said

deceased's estate, and the costs, expenses and charges

of administration, will not effect in any manner the

right to the distributees to receive distribution of

the property hereinafter described.

Wherefore, by reason of the premises, it is hereby

ordered, adjudged and decreed:

—

1. That there is distributed unto Lilian Mary Fol-

lis, upon her executing and delivering to the Execu-

tors of the Last Will and Testament of said Richard

H. Follis, deceased, a bond in the sum of one hun-

dred dollars, with sureties to be approved by the

Judge of this Court, payable to the said executors,

and conditioned as required by law, the following de-

scribed property, to wit : All that real property sit-

uate, lying and being in the City and County of San

Francisco, State of California, circumscribed by a

line commencing at the Northeast corner of Wash-

ington and Buchanan Streets, thence running North-

erly along the east line of said Buchanan Street, one

hundred and seven (107) feet eight and one quarter
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(814) inches; thence at right angles Easterly and

parallel to said Washington Street, fifty-seven (57)

feet and six (6) inches; thence at right angles South-

erly and parallel to said Buchanan Street, on hun-

dred and seven (107) feet eight and one-quarter

(814) inches to the North line of said AYashington

Street; and thence at right angles Westerly along

the Northerly line of said Washington Street to the

point of commencement aforesaid; together with all

and singular the tenements, hereditaments and ap-

purtenances thereunto belonging or in any wise ap-

pertaining, and all the household effects and house-

hold goods, including among other things kitchen

utensils, table ware, furniture, carpets, paintings,

ornaments, linens, bedding and household goods both

useful or ornamental, contained in the ])uilding on

the premises above described ; And the said executors

are here])v autliorizcd and required to deliver the

whole of the hist mentioned real and personal prop-

erty to the said T.illian Mary Follis.

2. It is f'urtliei- ordered, adjudged and decreed

that thcrr is ]i('i'('l)y (listri))ut(Ml to James L. Flood

and James II. I^'ollis, as trustee under the trusts de-

clared by the said last will .ind testament, u])()n their

executing and (h'livei'ing to tlie executors of the

lyast Will and Testament nf said Ixieliard II. Follis,

deceased, a b(nid in (lie sum of one luuidred dollars,

with sureties to be approvc^l by the »Iu(lge of this
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Court, payable to the said executors, and conditioned

as required by law, the following described property,

to wit, two hundred and thirty (230) -$1,000.00 6%

bonds of the Southern Pacific Railroad of Arizona,

in trust, and upon trust to receive the rents, issues,

income and profits of the same, and of all and any

other property into which the same may be convert-

ed, or for which the same, or the proceeds of the

same may be exchanged, to and for the use and bene -

fit of Margaret D. De Vecchi, wife of Paola De

Vecchi, James H. Follis, Richard H. Follis, Jr., Lil-

ian Mary Follis and Clarence George Follis, with

full power and authority to the said trustees, in their

discretion, at any and all times, to sell all, or any

part of the said property, and to reinvest the pro-

ceeds thereof, or of any part thereof, in any other

property, real and personal, and the same to again

sell, exchange, convert, invest and reinvest in the same

manner, at all times, and as often as they may deem

necessary, and for the best interests of the said bene-

ficiaries, with full power and authority to make all

such alterations or repairs upon any real property

into which the said personal property may be con-

verted, or in which the same may be invested or re-

invested, as they may from time to time think

proper, and also with full power to insure the same,

or such part or portion of the same as they may
think proper, in such sums, and with such companies
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as they may think proper, and with further author-

ity to lease the same, or any part or portion thereof,

upon such terms and conditions, and for such time

as they may think proper, provided however, that

said trustees shall make no lease thereof or any

part of the same, which shall endure longer than the

continuation of the trust; and also with full power

and authority in case of the loss or destruction by

fire, or otherwise, or any of the buildings or im-

provements upon any of said property, to rebuild

and reconstruct the same in such manner, style and

dimensions as they shall see fit, and pay therefore

out of said rents, issues and profits, provided, how-

ever that if the same cannot be practically and con-

veniently paid for out of said rents, issues and prof-

its, they may borrow such amount of money upon

such terms, and for such lengths of time as they

shall deem necessary, to pay the cost and expense of

sucli rel)uilding and reconstruction, and secure pay-

ment tliereof })y mortgage u])on the premises upon

wliicli such rebuilding or reconstruction shall be

made, witli tlic c(A'enants and conditions usually

made in sudi luortgages. The cost of such rebuild-

ing and reconstruction shall ))e primarily })aid out

of any insurance moneys theiv may have been col-

lected by said Trustees, arising out of the loss or de-

struction (>r the im])rovements so rebuilt or recon-

structed—next out of said I'cnts, issues and profits,
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and lastly out of the moneys raised upon mortgage.

In borrowing money, and executing mortgage there-

for, as aforesaid, such trustees shall borrow the

same for such length of time so that the money bor-

rowed, with the accruing interest hereon, may be

paid out of said rents, issues and profits, consistently

with the maintenance and support of said testator's

children, but in such case the judgment of said trus-

tees shall be conclusive as to the amount there shall

be allowed to said children for their maintenance

and support, while the moneys raised, with accruing

interest thereon, secured by mortgage aforesaid, are

being paid, and only after full pajmient thereof will

said trustees be obliged to pay all of said net rents,

issues and profits to said children, as herein and

hereby otherwise directed ; and with further author-

ity to pay and discharge all taxes, assessments and

charges that may accrue against, or be levied upon,

or become charge upon any or all property of said

estate, whether State, County, Federal or Municipal,

of whatever name or nature the same may be, and

their payment of any of same shall be deemed con-

clusive evidence of the legality thereof, and of their

having rightfully paid the same in any settlement of

the same trust, or wherever the same ma^^ come in

question; and upon further trust to pay the net in-

come of the rents, issues and profits of the said prop-

erty, or of any property into which the same may
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be eonvei-ted, or in which the same may be invested

or reinvested, as aforesaid, quarterly, upon the first

day of each and every quarter of the year, equally,

share and share alike, to the said Margaret E. De

Vecchi, James H. Follis, Eichard H. Hollis, Lilian

Mary Follis and Clarence George Follis, up to and

until such tune as they shall respectively attain the

ages following: To Margaret E. De Yecchi, until she

shall attain the age of thirty-nine (39) years, to wit,

on July 24th, 1905 ; To James H. Follis, until he

shall have attained the age of thirty-three (33)

years, to wit, on September 6th, 1905 ; to Richard H.

Follis, until he shall attain the age of thirty-one (31)

years, to wit, of February 6th, 1907 ; to Lilian Mary

Follis, until she shall attain the age of twenty-nine

(29) years, to wit, on August 28th, 1906; to Clarence

George Follis, until he shall attain the age of twenty-

seven (27) years, to wit, on October 30th, 1906; and

as eacli one of said beneficiaries of said trust shall

res})ectively attain their several and respective ages

as hereinbefore last expressed, the said trustees

sliall witliin thirty (30) days thereafter, or as early

as practicable, cause an api)raisement to ]>e made of

all of the proi)erty then remaining in trust. Such

appraisement shall be made l)y three im])artial ap-

praisers selected in manner following, that is to say:

Said trustees shall select one of said ap])raisei's, and

two other impartial apj)raisers shall be selected by
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all of said beneficiaries to whom distribution of his

or her share shall not already have been made as

herein provided, who shall then be accessible and

ready in said City and County of San Francisco to

make such selection, and the said three appraisers

so selected shall make an appraisement of all prop-

erty then remaining in trust, the judgment of the

majority of said appraisers to be conclusive in case

they do not all agree in such appraisement. There-

upon said trustees shall divide the amount of sucJi

appraisement into such number of aliquot parts as

shall correspond to the number of said beneficiaries

to whom distribution shall remain to be made.

Upon ascertainment of the amount of such aliquot

parts said trustees shall convey to the beneficiary at-

taining the age hereinbefore expressed, his or her

aliquot part according to the valuatiom stated in

such appraisement, in severalty and in specie so far

as the same day be practicable. If, in making such

division, the property in specie shall prove to be less

than the amount of the aliquot share of the benefic-

iary entitled to distribution, said trustees shall make

the same equal to such amount by payment in money

of the amount of the difference. If, however, such

property shall pr<)ve to be in value in excess of the

amount of the aliquot part of such benficiary, then

and in such case, said beneficiary shall pay the
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amount of the difference to said trustees to consti-

tute a part of the property to be held in trust by

them as aforesaid. If the beneficiary so entitled to
r

distribution differ with said trustees in respect to

the selection of the property to be set aside to him or

her, then, and in that case, the question in difference

shall be referred to the Presiding Judge of the Su-

perior Court of the City and County of San Fran-

cisco, for the thne being, and his a^Yard thereupon

shall be binding and conclusive as to such selection.

The expenses attendant upon such appraisemnts,

including the expenses of conveyance by said trus-

tees, as aforesaid, shall constitute part of the ex-

penses of the administration of said trust, and be

payable out of any of the moneys of the aforesaid

rents, issues and profits. When the youngest bene-

ficiary to whom distribution is to be made, to wit,

Clarence George Follis, shall attain his age as here-

inbefore expressed, said trustee shall, without ap-

])i'aisement, convey the residue of the property re-

maiiiiiiii,- in trust to him. In case of the death of anv

of said beneficiaries before attaining i\\Q age at

wliicli distribution is to be made, as hereinbefore

])rovi(led, then, and in that case, the share of such

child dying shall go, in case of his intestacy, as pre-

scribed and |)r()vid('(l for of tlie law of descents and

distri))nti(ni of the State of California, and in case
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of his testacy, as prescribed and directed in and by

his said last will and testament, and the amount of

his share shall be ascertained in the manner herein-

before provided, except that the same shall be ascer-

tained as of the day of his death instead of the day

of his attaining his or her age as hereinbefore pro-

vided, and upon such ascertainment, said trustees

shall convey such share to the beneficiaries entitled

thereto by will or by descent as hereinbefore di-

rected.

It is further ordered, adjudged and decreed that

there is hereby distributed to the said James L. Flood

and James H. FoUis, as trustees under the trusts de-

clared by said last will and testament, upon their

giving bonds according to law, in the sum of one

hundred dollars, with two or more sufficient sureties

to be approved by the Judge of this Court, the sum

of eleven thousand dollas out of the unexpended net

income, rents and revenue of said estate, the same

being the legacies at the rate of five hundred dollars

($500.00) per month, for maintenance, which was

bequeathed by the said decedent to, and intended by

him as legacies for the support and maintenance of

the said James H. FoUis, Richard H. Follis, Lilian

Mary Follis and Clarence George Follis, upon trust,

and with the direction to the said trustees to pay the

same in equal shares unto the said James H. Follis,

Richard H. Follis, Lilian Mary Follis and Clarence
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George Follis, the said sum so distributed being the

amount of the said legacies for support and mainte-

nance accrued from the date of the death of the said

testator to the date of this decree. And there is also

hereby distributed to the said tmstees James L. Flood

and James H. FoUis, and the said executors are

hereby required to pay and deliver to the said trus-

tees, from the date of this decree until the final dis-

tribution of said testator's estate, or until the fur-

ther order of this Court, out of the net revenues, in-

come, issues and profits of the said estate, quarterly

in each quarter of every year, a sum sufficient when

added to four-fifths (4/5) of the net income, issues

and profits of the said two hundred and thirty (230)

$1,000.00—6^ bonds of the Southern Pacific Rail-

road of Arizona, hereinbefore distributed to the said

trustees, to make an aggregate sum of six thousand

dollars ($6,000.00) in each and every quarter year,

with directions, and ui)on the trust to pay the same

in equal shares in every quarter of the year, to said

James H. Follis, Richard H. Follis, Lily Mary Fol-

lis and Chirence (Jeorge Follis;

It is further ordered, adjudged and decreed that

there is hereby distributed to the said James L.

Flood and Jani(\s H. Follis, as trustees under the

truHts (h'clared by said hist will and testament, upon

their giving bonds according to law in the sum of one

hundred dollars, with two or more sufficient sureties
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to be approved by the Judge of this Court, the sum

($2,750.00) out of the said unexpended net income,

rents and revenue of said estate, the same being her

legacy at the rate of five hundred dollars per month

which was intended by said testator as a legacy to

the said Margaret De Vecchi, upon trust and with

direction to the said trustees to pay the same unto

the said Margaret De Vecchi, the said sum of two

thousand seven hundred and fifty dollars

($2,750.00) being the amount of such legacy which

has accrued from the date of the deajth of the said

testator to the date of this Decree. And there is also

hereby distributed to the said trustees, James L.

Flood and James H. FoiUis, and the said Executors

are hereby required to pay and deliver to the said

trustees from the date of this Decree until the final

distribution of said testator's estate, or until the fur-

ther order of this Court, out of the net revenues, in-

come, issues and profits of the said estate, quarterly

in each quarter of every year, a sum sufficient when

added to one-fifth of the net income, issues and prof-

its of the said two hundred and thirty—$1000.00

—

6% bonds of the Southern Pacific Railroad of Ari-

zona hereinbefore distributed to the said Trustees,

to make an aggregate sum of fifteen hundred dollars

($1500.00) in each and every quarter year, with di-

rections and upon the trust to pay the same to the

said Margaret De Vecchi quarterly in each quarter

of every year.
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Nothing in this decree shall be construed or

deemed an adjudication of the rights of any devisee

or legatee named in said will, or any heir of the said

testator, as to any portion of or interest in the estate

of said testator, to which any of said heirs, devisees

or legatees may be entitled by reason of the death of

said Frederick F. Follis before the death of the said

testator.

Dated, November 16th, 1900.

J. V. COFFEY,
Judge.

Exhibit 3 to Complaint.

In the Superior Court of the City and County of San

Francisco, State of California.

In the Matter of the Estate of RICHARD H. FOL-

LIS, Deceased.

James L. Flood and James H. Follis, Executors

of the last will and testament of Ri(*hard H. Follis,

deceased, having heretofore presented to and filed

in this Couii: their final account as such executors,

together with a petition for final distribution of the

said estate, praying therein for an order finally set-

tling and allowing the said account, and finally dis-

tributing said estate;

And now the settlement of said final account, and

the hearing of said jx'tition \\)V final distribution reg-

ularly coniing on tliis day to be heard; and duc^ ])r()of
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having now and here been made to the satisfaction

of the Court that the clerk of this Court has hereto-

fore duly given notice of the time and place of the

hearing of the petition for the settlement of said

final account and of said petition for final distribu-

tion, by causing notices thereof to be posted in at

least three public places in the city and county of

San Francisco, State of California, which said no-

tices were so posted for at least ten days prior to the

day appointed for the settlement of said final ac-

count and the hearing of said petition for final dis-

tribution, and were in due form of law, and set forth

among other things that the said account was ren-

dered and filed for subsequent final settlement, and

that a petition for the final distribution of said estate

was filed with said account;

And it further appearing to the satisfaction of

this Court that notice of the hearing of said settle-

ment of said final account, and of the said petition

and application thereby made, has been duly given

in the manner provided by law, and that the notice

so given thereof was and is in all respects in accord-

ance with law;

And no person interested in said estate, or other-

wise, having now, or at any time, appeared or ob-

jected to the said account, or to any item thereof, or

to the application made by said petition, or having

in any way made or filed any objections to the settle-
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ment of said final account, or the granting of said pe-

tition, or having in any manner contested, resisted or

objected to the same, or either of them, or any part

of either of them;

And witnesses having been swora, and documents

having been presented and introduced; and the said

matter having been fully heard, and having been

duly submitted to this Court for determination;

And all and singular, the law and the facts hav-

ing been fully considered, this Court, upon and after

a full examination and hearing thereof, now finds

and decides as follows:

I.

That said final account contains a full, true and

correct account of all receipts by the said executors

of all sums of money belonging to said estate which

have come into their hands, or the hands of either

of them, and that the said a<*count contains a full,

true and correct statement of all moneys disbursed

by the said executors to the date hereof. That in

said final account said executors have chargeil them-

selves with the whole of the estate of said deceased

wliicli lias come to their possession, and with all the

interest, income and profits oi* the said estate, and

liave allowed themselves therein all necessary ex-

j>enses in the care and mamigement and settlement

of said estate, except attorney's fee and commis«ions.
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n.

That all claims against the said estate have been

fully paid. That all the debts of said estate, all

funeral expenses, and all expenses of administra-

tions, except the fees to be paid to the attorneys

for said executors and commissioners, have been paid

in full;

That all national, State, county and municipal

taxes legally levied upon the said property of said

estate, and all taxes to the date hereof against the

said estate and property thereof, excepting the taxes

which became a lien on said property on the first

Monday in March of this year, and the war revenue

tax payable to the United States Government by

the said executors out of the respective sums dis-

tributable for the benefit of the beneficiaries under

said last will and testament, have been fully paid by

said executors, and the said estate 'is in proper con-

dition to be closed.

III.

That there is no cash on hand at the present time,

but the ordinary revenues of the estate which come

to the executors on the first of each month, will be

more than sufficient to meet all moneys necessary

to close the estate; that there is now an overdraft

in the Nevada National Bank of San Francisco, for

five hundred and thirty-two and 80/100 dollars
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($532.80) ; that all of the real and personal property

of said estate is set forth in Schedule ''B" attached

to the final account herein, and hereinafter particu-

larly described;

That the estimated expenses of closing said es-

tate will amount to $25.00.

IV.

That before the death of the testator, and after

March 15th, 1896, and before January 30th, 1897,

Frederick F. Follis, one of the children of said testa-

tor, named in his will, died.

IV.

That the heirs at law and children of said deceased,

and the legatees and devisees under the last will

of said deceased, were, at the time of his death, and

are now as follows: ]\rargaret De Vecchi, James H.

Follis, Richard Ji. Follis, Lillian Mary Griffin, nee

Follis, Clarence George Follis, and. James L. Flood

and James ?I. Follis, as trustee under the trusts cre-

ated by said last will and testament of said Kichard

H. Follis, deceased.

V.

That said K'iclianl H. Follis died on the 31st day of

May, 1900, in the (Mty and County of vSan Francisco,

State (>r Calil'oi-nia, Icavini;* j)i'()|)crty tlieiHMn, and

this Court, on the 2Htli day of June, 1900, duly gave,
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made and entered an order admitting his last will

and testament, consisting of two instruments, one in-

strument dated March 15th, 1896, and the other a

codicil thereto dated January 30th, 1900, to probate

as the last will and testament of said Richard H.

Follis, deceased, and by the same order James L.

Flood was appointed executor of the last will and

testament of said Riehard H. PoUis, deceased, and

immediately qualified as such, and entered upon the

administration of the said estate, and thence hitherto

has continued to administer the said estate;

That thereafter, and on the 3d day of August, 1900,

by an order duly given, made and entered by said

Superior Court, James H. Follis was appointed joint

executor with said James L. Flood, of the said last

will and testament of said Richard H. Follis, de-

ceased, and he immediately qualified as such, and

has thence hitherto continued to administer said es-

tate, and to act as the joint executor of said last will

and testament of said Richard H. Follis, deceased,

together with the said James L. Flood.

VI.

That pending the administration of the said estate,

and on the 16th day of November, 1900, after notice

having been duly filed therein, this Court duly gave,

made and entered a decree of partial distribution

of a portion of the estate of said deceased, which said
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decree of partial distribution is now of record in the

records of this Court, in Book 266, page 487, and is

hereby referred to and made a part hereof, and there-

after, and in accordance with said order and after

bonds having been duly filed in accordance with said

order and decree, the same were duly distributed to

the distributees therein named, the property thus dis-

tributed being the specific devise to Lillian Mary

Griffin, nee Pollis, and a portion of the property to

James L. Flood and James H. Follis, as trustees un-

der the tinists declared by said last will and testament,

that is to say : said Lillian Mary Griffin, nee Follis, re-

ceived the said specific devise set forth in said will

in accordance with said decree of partial distribution,

and said trustees have received from said executors,

the following property:

(a) Two himdred and thirty $1,000 first mortgage

six per cent bonds of the Southern Pacific Railroad

Company of Arizona;

(b) The sum of eleven thousand dollars ($11,000)

mentioucd in said decree of partial distribution, and

which said executors were directed to distribute in

equal shares iiiit(> James II. IA)llis, Ixichai'd 11. Follis,

Lillian Mary (irillin, nee KoUis, and Chirence George

Follis;

(c) Tliat «»n the (ith day of June, 1901, said trus-

tees did receive from the executors of the last will
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and testament of said Richard H. Follis, deceased,

the sum of nine thousand, two hundred and twenty

dollars ($9,220.00) in accordance with said decree of

partial distribution

;

(d) That on the 6th day of June, 1901, said trus-

tees did receive from the executors of the last will

and testament of said Richard H. Follis, deceased,

the sum of one hundred and forty-seven and 50/100

dollars ($147.50) in accordance with said decree of

partial distribution.

VII.

That in and by said last will and testament, to wit,

that portion which is dated March 15th, 1896, after

certain specific devises to Lillian Mary Griffin, nee

Follis, of property therein described, the testator, by

clause number four of his will, devised all his residu-

ary estate unto James L. Flood, and his son, Freder-

ick F. Follis, now deceased, in trust for the purposes

therein specifically set forth;

That subsequent thereto, and under and by virtue

of the terms of said last will and testament, to wit,

that portion which is dated January 30th, 1897,

which is a codicil to the instrument which is dated

March 15th, 1896, the said testator substituted James

H. Follis as trustee of the said trust in place of said

Frederick H. Follis, now deceased.

VIII.

That the said executors, under order of Court in



50 John C. Lyncli vs.

that behalf duly given and made, caused to be pub-

lished in a newspaper published in said City and

County of San Francisco, a notice to the creditors of

said decedent, requiring all persons bavins: claims

against said decedent, to exhibit them with the

necessary vouchers, to the said executors, at the

place of their business, which was specified in said

notice, and the time specified in said notice for the

presentation of claims, was ten months after said

first publication. That after said notice had been

given as required by law and the order of Court in

that behalf made, and upon due proof of the publica-

tion of the same to the satisfaction of the Court, an

order or decree was on the 7th day of June, 1901,

duly given and made by said Superior Court in the

matter of said estate, showing of record that due no-

tice to the creditors of said estate had been given

and the said order is hereby reaffirmed.

IX.

Tliat Lillian Mary Griffin is the same person as

the person mentioned in said will under the name of

Mary Lily Follis, and is the same person as the per-

son mentioned in tlies(» ])ro(*eedings as Lillian ^lary

Follis, the said Lilli.-iii Mary Griffin liaving married

one Frank Wood (Ji-iffin subsecjuent to the decree of

partial disti-ibution herein mentioned, and before the

date* bei-cnf.
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That Margaret De Vecchi is the same person men-

tioned in said last will and testament as Margaret E.

Follis;

That Richard H. Follis is the same person men-

tioned in said last will and testament as Richard H.

Follis, Jr.;

That Clarence George Follis is the same person

mentioned in said last will and testament as George

Clarence Follis.

Now, therefore, on motion of Messrs. Heller &

Powers, attorneys for the executors:

It is hereby ordered, adjudged and decreed as fol-

lows :

I.

That said final account of said executors be, and

the same is hereby settled, allowed and approved as

rendered.

II.

That all acts and proceedings of the said executors,

and more particularly the acts in distributing the

said property under the said decree of partial dis-

tribution be, and the same are hereby approved and

confirmed.

III.

That the said executors pay to the firm of Heller &

Powers, attorneys for said estate, the sum of five

thousand dollars, which same shall be in full for their

services as attorneys for said executors.
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IV.

That the coniiiiissions for said executors be, and the

same are hereby, fied and allowed at the sum of $11,-

353.49.

V.

That the expense of the final distribution are here-

by fixed and allowed at the sum of twenty-five dol-

lars, and the said executoi^ are instructed to retain

the same.

VI.

That the executors of said estate retain moneys

sufficient to pay the taxes which are now a lien upon

the said property, but not yet payable, and moneys

enough to pay the war revenue tax in the amount

whicli shall be fixed ])y the United States War Rev-

enue Dei>artment on any and all sums distributed

hereunder, and that all the rest, residue and remain-

d(*r of the property of said estate, real, personal and

mixed, and any other propeiiy belonging to said es-

tate not now kiiown or dis(*overed, which may be

hereaftei- discovered, and come to the possession of

said executors, or either of them, or to any person for

said esfnto, or which is herein im]ierfe('tly described,

})e, and is hereby, disti-ibuted as follows;

All thereof to James Tj. Flood and James II. Follis,

as trustees inirlcr tlu^ tnists dc^Hnrcrl l>y the said last

will and testament of said deceased, to receive the
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rents, issues, income and profits of the same, and of

all and other property into which the same may be

converted, or for which the same, or the proceeds

of the same may be exchanged, to and for the use

and benefit of Margaret E. De Vecchi, wife of Paola

De Vecchi, James H. PoUis, Richard H. PoUis, Lil-

lian Mary Griffin, nee PoUis, and Clarence George

Pollis, with full power and authority to the said trus-

tees, in their discretion, at any and all times, to sell

all or any part of the said property, and to reinvest

the proceeds thereof, or of any part thereof, in any

other property, real or personal, and the same to

again sell, exchange, convey, invest and reinvest in

the same manner, at all times, and as often as they

may deem necessary, and for the best interests of

the said beneficiaries, with full power and authority

to make all such alterations or repairs upon any real

property into which the said personal property may

be converted, or in which the same m<ay be invested

or reinvested, as they may from time to time

think proper, and also with full power to insure the

same, or such part or portion of the same as they

may think proper, in such sums, and with such com-

panies as they may think proper, and with further

authority to lease the same, or any part or portion

thereof upon such terms and conditions and for

such time as they may think proper
;
provided, how-

ever, that said trustees shall make no lease thereof,
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or any pail of the same which shall endure longer

than the continuation of the trust; and also with

full power and authority in case of the loss or de-

struction by fire, or otherwise, of any of the build-

ings or improvements upon any of said property,

to re-build and reconstruct the same in such man-

ner, stvle and dimensions as thev shall see fit, and

pay therefore out of said rents, issues and profits

provided, however, that if the same cannot be prac-

ticably paid for out of said rents, issues and profits,

they may borrow such amount of money upon such

teiTOS, and for such length of time as they shall deem

necessary to pay the costs and expenses of such re-

building and reconstruction, and secure paraient

thereof by mortgage upon the premises upon which

such rebuilding or reconstruction shall be made, with

the covenants and conditions usuallv made in such

mortgages. The cost of such rebuilding and re-

construction shall be primarily paid out of any in-

surance moneys that may have been collected by said

trustees, arising out of the loss or destruction of the

improvements so re-built or re-constructed, next out

of said rents, issues and profits, and lastly out of the

moneys raised uj>()n mortgage. In l)orrowing money,

and executing mortgage therefore as aforesaid,

such trustees shall borrow tlic same for such len<rths

of time so that the money borrowc^l, with the accru-
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ing interest thereon, may be paid out of said rents,

issues and profits, consistently with the maintenance

and support of said testator's children, but in such

case the judgment of said trustees shall be conclu-

sive as to the amount that shall be allowed to said

children for their maintenance and support, while the

moneys raised, with accruing interest thereon, se-

cured by mortgage aforesaid, are being paid, and

only after full payment thereof will said trustees

be obliged to pay all of said net rents, issues and

profits to said children, as herein and hereby other-

wise directed ; and with further authority to pay and

discharge all taxes, assessments and charges that may

accrue against or be levied upon, or become a charge

upon any or all property of said estate, whether

State, county, federal or municipal, of whatever

name or nature the same may be, and their pa}Tiient

of any of same shall be deemed conclusive evidence

of the legality thereof, and of their having right-

fully paid the same in any settlement of the said es-

tate, or wherever the same may come in question,

and upon further trust to pay the net income of

rents, issues and profits of the said property, or of

any property into which they may be converted, or

in which the same may be invested or reinvested,

as aforesaid, quarterly, upon the first day of each

and every quarter of the year, equally, share and

share alike, to the said Margaret E. De Vecchi,



56 John C. Lipicli vs.

James H. FoUis, Richard H. FoUis, Lillian Mary

Griffin, nee FoUis, and Clarence George Follis, up

to and until such time as they shall respectively at-

tain the ages following: To Margaret E. De Vecchi

until she shall attain the age of thirty-nine yeai^,

to wit, on July 24th, 1905; to James H. FolKs, until

he shall have obtained the age of thirty-three years,

to wit, on September 6th, 1905 ; to Richard H. Fol-

lis, until he shall attain the age of thirty-one years,

to wit, on February 6th, 1907 : to Lillian Mary Grif-

fin, nee Follis, until she shall attain the age of

twenty-nine years, to wit, on August 28th, 1906; to

Clarence George Follis, until he shall attain the age

of twenty-seven years, to wit, on October 30th, 1906

;

and as each one of said beneficiaries of said trust

shall respectively attain their several and respective

ages as hereinbefore 1st expressed, the said trus-

tees shall within thirty days thereafter, or as nearly

as practicable, cause an appraisement to be made of

all the porperty then remaining in tiiist. Such ap-

praisement shall be made by three impartial ap-

praisers selected in the manner following, that is to

say: Said trustees shall select one of said apprais-

ei-s, and two other imptirtial appraisei's shall be se-

lected by all of said l>eneficiaries to whom distribu-

tion of his or her share shall not have been already

made as herein j)r(>vide(l, who shall then be accessi-

ble and i-ead} in said city and county of San Fran-
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Cisco, to make such selection, and the said three ap-

praisers so selected shall make an appraisement of

all property then remaining in trust, the judgment

of a majority of said appraisers to be conclusive in

case they do not all agree on such appraisement.

Thereupon said trustees shall divide the amount of

such appraisement into such number of aliquot parts

as shall correspond to the nmnber of such bene-

ficiaries to whom distribution shall remain to be

made. Upon ascertaining the amount of such ali-

quot parts, said trustees shall convey to the bene-

ficiaries attaining the age hereinbefore expressed,

his or her aliquot part according to the valuation

stated in such appraisement, in severalty and in

specie so far as the same may be practicable. If, in

making such division, the property in specie shall

prove to be less than the amount of the aliquot share

of the beneficiary entitled to distribution, said trus-

tees shall make the same equal to such amount by

payment in money of the amount of the difference,

If, however, such property shall prove to be in value

in excess of the amount of the aliquot part of such

beneficiary, then, and in such case, said beneficiary

shall pay the amount of the difference to said trus-

tee to constitute a part of the property to be held

in trust by them as aforesaid. If the beneficiary so

entitled to distribution differ with said trustees in
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respect to the selection of the property to be set aside

to him or her, then, and in that case, the question

in difference shall be referred to the Presiding Judge

of the Superior Court of the City and County of

San Francisco for the time being, and his award

thereupon shall be binding and conclusive as to such

selection. The expenses attendant upon such ap-

praisements, including the expenses of conveyance by

said trustees as aforesaid, shall constitute part of

the expense of the administration of said trust, and

be payable out of any moneys of the aforesaid rents,

issues and profits. When the youngest beneficiary

to whom distribution is to be made, to wit, Clarence

George Follis, shall attain his age as hereinbefore

expressed, said trustees shall, without appraisement,

convey t\\Q residue of the property remaining in

trust, to him. In case of the death of any of said

beneficiaries, before attaining the age at which dis-

tribution is to be made, as hereinbefore provided,

then, and in that case, the share of such child dying

in case of his intestacy as prescribed and provided

for by the law of descents and distribution of the

State of California, and iii case of his testacy, as ])re-

scril)e{l and directed in an<l by his last will and testa-

ment, and the amount of his share sliall ])e ascer-

tained in the manner iiereinbei'ore provided, except

that the same shall be ascertained as of the day of

his death, instead of llie day of his attainin<2: his or
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her age as hereinbefore provided, and upon such as-

certainment, said trustees shall convey such share

to the beneficiaries entitled thereto by will or by de-

scent as hereinbefore directed.

That the said property now known which is dis-

tributed hereby, is particularly described as follows,

to wit

:

19 $1000.00—6% bonds of the Southern Pacific

Railroad Company of California, Series ^^H," 1905;

29 $1000.00—6% bonds of the Southern Pacific

Railroad Company of California, 1906;

500 $1000.00—6% bonds of the Northern Rail-

way Company of California ; Office Furniture.

REAL ESTATE.

Situate in the City and County of San Francisco,

State of California, and particularly described as

follows, to wit.

1. Commencing on the corner formed by the in-

tersection of the north line of California street with

the east line of Davis Street, running thence north-

erly on the said east line of Davis Street, ninety-

one (91) feet and eight (8) inches; thence at right

angles easterly and parallel with California Street,

ninety-one (91) feet and eight (8) inches; thence at

right angles southerly and parallel with Davis

Street, twenty-two (22) feet and eleven (11) inches;

thence at right angles westerly and parallel with
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Califorina Street, faii:j-five (45) feet and ten (10)

inches ; thence at right angles southerly and jDarallel

with Davis Street, sixty-eight (68) feet and nine

(9) inches to the north line of California Street, and

thence at right angles westerly along said line of

California Street, forty-five (45) feet and ten (10)

inches to the said east line of Davis Street, and said

point of commencement. Being a part of water lot

five hundred and forty-three (543) and five hundred

and forty-four (544), with the improvements there-

on;

2. Commencing at a point on the westerly line of

Mission Street, distant thereon one hundred and

twelve (112) feet and nine (9) inches northerly from

the northerlv line of Twentv-second Street, and

running thence northerly along said westerly line

of Mission Street, sixty-eight (68) feet and ten (10)

inches to a point distant one hundred and eighty-

one (81) feet and seven (7) inches northerly from

the northerly line of Twenty-second Street; thence

southwesterly (Hie hundred and forty (140) feet and

six (6) inches along the line which, if extended, would

intersect the eiisterly line of Bartlett Street at a

point distant thereon one hundred and sixty-four

(164) feet and ten (10) inches northerly from the

northerly line of Twenty-second Street; thence run-

ning southerly and parallel with Mission Street, sixty-

seven (67) feet and seven (7) inches to a line drawn
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from a point distant on the easterly line of Bartlett

Street, ninety-six (96) feet and three (3) inches

northerly from the northerly line of Twenty-second

Street to a point distant northerly on the westerly

line of Mission Steet, one hundred and twelve (112)

feet and nine (9) inches northerly from the north-

erly line of Twenty-second Street; thence running

northeasterly along said line, one hundred and fort}'

(140) feet and six (6) inches to the point of com-

mencement. Being part of Mission Block, number

sixty-five (65) ; with the improvements thereon.

Eeal property situated in the County of Marin,

State of California, and particularly described as

follows, to wit:

1. Beginning at a point which is the most south-

erly corner of the orchard on the lands of William

F. McAlester, said point of beginning being north

31° 2V east 502.1 feet from an oak stub marked P.

& E., standing in the southwesterly line of the Mc-

Alester tract, and said oak being south 59° 45' east,

1598 feet from tlie point where the said southwest-

erly line of the McAlester Tract intersects the south-

erly bank of the Santa Margarita Creek. Running

thence along the fence that now surrounds the said

orchard north 61° 40' east, 671.2 feet; north, 23°

west, 209.5 feet; south, 65° west, 250 feet; south

56° 30' west, 57 feet; south 64° west, 250 feet; south

62° west, 240 feet; south 54° 26' east, 257.7 feet to the
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point of beginning. Containing an area of 3.75

acres. All coui^es by the true meridian, the mag-

netic variation being 16° 45' east; said premises be-

ing a portion of the Eancho San Pedro Santa Mar-

garita Las Guillinas.

2. Beginning at a point which is the most south-

erly corner of the orchard on the lands of William

F. McAlester, said point of beginning being north

31° 2V east, 502.1 feet from an oak stub marked P.

& R., standing in the southwesterly line of the Mc-

Alester tract, and said oak being south 59° 45' east,

1598 feet from the point where tlie said southwest-

erly line of the McAlester tract intersects the south-

erly bank of the Santa Margarita creek; running

thence along the southeasterly line of an ochard north

61° 40' east, 671.2 feet to a vineyard; thence along

the boundary line of said vineyard south 26° 23'

cast, 42.3 feet; north 63° 49' east, 179.3 feet; north

56° 56' east, 109.6 feet; north 60° 58' east, 207.5

feet; north 89° 37' east, 88.9 feet; south 1° 10' west,

24 feet; south 88" 50' oast, 56 feet; north 1° 10' east,

24 feet; south 88° 50' cast, 16.5 feet; north V 10'

east, 5 feet; uovth 84° 44' east, 86.2 feet; south 18°

6' cast, 199.9 feet; north 70° 1' east, 90().6 feet; north

65*' 51' eiust, 91.1 feet; north 54° 05' east, 39.4 feet;

noi-th 10 19' cast, 69.2 i'oof to \]w most easterly point

of vineyard; thence north 30' 28' west, 39.4 feet;
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north 20° west, 55.2 feet; north 27° 45' west, 264.;^>

feet; north 46° 41' west, 96.3 feet; north 74° 4' west,

485.1 feet; north 77° 14' west, 117.2 feet; north 72°

4' west, 112.3 feet; north 63° 31' west, 94.2 feet;

north 56° 9' west, 287. 2 feet; north 63° 14' west,

128.5 feet to the most northerly point of vineyard;

thence south 47° 21' west, 91.2 feet; south 48° 58'

west, 167.5 feet; south 81° 40' west, 268.1 feet; south

49° 20' west, 270.5 feet; south 19° 5' west, 230.9 feet,

south 29° 35' west, 261.5 feet; south 51° 50' west,

501.9 feet; south 35° 45' east, 255.5 feet; south 30°

55' east, 42.4 feet to the northerly line of orchard;

thence along orchard fence south 62° west, 171.3 feet;

south 54° 26' east, 256.7 feet to the point of begin-

ning. Containing an area of forty-eight and 46/100

(48.46) acres. All courses run by the true meridian,

the magnetic variation being 16° 45' east. The said

premises being a portion of the Rancho San Pedro

Santa Margarita Las Guillinas. Reserving and ex-

cepting to the said grantor, his heirs and assigns, a

perpetual right of way for the water pipes now run-

ning through said vineyard, which said pipes con-

nect with two reservoirs of the said grantor with his

dairy house, and including in said reservation the

right to said grantor, his heirs and assigns, to enter

the said granted premises for the purpose only of

making necessary repairs in said pipe or replacing
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them when necessary ; with the improvemente there-

on.

3. Beginning at a point in the southerly boundary

line of that certain tract of land described in a deed

from William P. McAlester to R. H. Follis, and re-

corded in Book Sixteen (16) of Deeds, at page 95 of

Marin Comity Records, said point being at the end

of the second coui^e of the said description; run-

ning thence along said boundary line north 63° 49'

east 179.3 feet; north 56° 55' east, 109.6 feet; north

60° 58' east, 207.5 feet; north 89° 37' east, 88.9 feet;

south 1° 10' west, 24.0 feet; south 88° 50' east, 56.0

feet; north 1° 10' east, 24.0 feet; south 88° 50' east,

16.5 feet; north 1° 10' east, 5.0 feet; north 84° 4-1'

east, 86.2 feet; south 18° 6' east, 199.9 feet; thence

leaving said boundary line south 70° 46' west, 711.4

feet; north 22° 35' west, 187.0 feet to the point of

l)eginning. Area 3.73 acres. Magnetic variation 16°

45' east. Being the 3.73 acres tract lying south of

the vineyard and east of the oixJiard conveved to the

said K. H. PoUis })y deed hereinabove mentioned.

It is fui-ther ordercnl that a certified copy of this de-

cree he I'ccordcd in tlie office of tlie (^ounty Recorder

of the City and County of San Pi-ancisco, State of

California, and in the office of the County Recorder

of the Counfy of Marin, State of California;

It is fui-tlier oi'dered, adjndgcd and (U^'reed that

n])()n said KxeiUitors recording said certified copies
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as aforesaid, and producing good and sufficient re-

ceipts for said personal property from said distribu-

tees, that they be discharged and relieved of their ob-

ligations as such Executors.

Done in open court this 26th day of June, A. D.

1901.

M. C. SLOSS,

Judge of the Superior Court.

[Endorsed] : Filed June 26, 1901. Wm. A. Deane,

Clerk. By V. F. Northrop, Deputy Clerk.

[Endorsed] : Filed December 11th, 1902. South-

ard Hoffman, Clerk. By W. B. Beaizley, Deputy

Clerk.
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UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Circuit,

Northern District of California,

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H.

FOLLIS, as Tinistees under the Trust De-

• clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, Jr., LILLIAN MARY GRIF-

FIN, and CLARENCE G. FOLLIS, Benefi-

ciaries under the Trust Created by the Last

AVill of RICHARD H. FOLLIS, Deceased.

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Action brou^lil in the said Circuit Court, and the

Complaint filed in the office of the Clerk of said

Circuit Court, in tlio city and comity of San

Francisco.
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Summons.

The President of the United States of America,

Greeting, to John C. Lynch, Collector of United

States Internal Revenue of the First District of

California, Defendant

:

You are hereby directed to appear, and answer the

complaint in an action entitled as above, brought

against you in the Circuit Court of the United States,

Ninth Circuit, in and for the Northern District of

California, within ten days after the service on you

of this summons—if served within this county; or

within thirty days if served elsewhere.

And you are hereby notified that unless you appear

and answer as above required, the said plaintiffs will

take judgment for any money or damages demanded

in the complaint, as arising upon contract, or they

will apply to the Court for any other relief demanded

in the complaint.

Witness the Honorable MELVILLE W. PUL-

LER, Chief Justice of the United States, this 11th

day of December, in the year of our Lord, one thou-

sand nine hundred and two and of our independence

the one hundred and twenty-seventh.

[Seal] SOUTHARD HOPPMAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.
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United States Marshal's Office,

Northern District of California.

I hereby certify that I received the within \Yrit on

the 11th day of December, 1902, and personally serv-

ed the same on the 11th day of December, 1902, upon

John C. Lynch, collector of U. S. Int. Rev., etc., by

delivering to, and leaving with said John C. Lynch,

as said Collector. Said defendant named therein

personally, at the City and County of San Francisco

in said District, a certified copy thereof, together with

a copy of the complaint, certified by plaintiff's at-

tornevs, attached thereto.

JOHN H. SHINE,

U. S. Marshal.

San Francisco, Dec. 19th, 1902.

[Endorsed]: No. 13,339. U. S. Circuit Court,

Ninth Circuit, Northern District of California.

Union Trust Company of San Francisco, ct al., vs.

John ('. Lyncli, etc. Sununons. Heller & Powers,

Plaintiffs' Attorney. Filed Dec. 20, 1902. South-

ard Iloffmaii, (nerk. By W. B. Beaizley, Deputy

Clerk.
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In the Circuit Court of the United States, Ninth Cir-

cuit, Northern District of California,

No. 13,339.

UNION TRUST COMPANY OF SAN FRAN-
CISCO (a Corporation), and JAMES H.

FOLLIS, as Trustees under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, Jr., LILLIAN MARY GRIF-

FIN, and CLARENCE G. FOLLIS, Benefi-

ciaries under the Trust Created by the Last

Will of RICHARD H. FOLLIS ( Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Demurrer to Complaint.

Now comes the defendant above named, by Mar-

shall B. Woodworth, United States Attorney for the

Northern District of California, and demurs to the

complaint of plaintiff's herein, on the ground that
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said complaint does not state facts sufficient to con-

stitute a cause of action.

Wherefore, defendant prays judgment dismissing

the comj^laint herein.

MARSHALL B. WOODWORTH,
United States Attorney,

Counsel for Defendant.

Certificate of Counsel.

I, Marshall B. Woodworth, United States Attor-

ney for the Northern District of California, counsel

for defendant in the above-entitled action, do hereby

certify that, in my opinion, the foregoing demurrer

of said defendant to the complaint herein, is well

founded in point of law.

MARSHALL B. WOODWORTH,
United States Attorney,

Counsel for Defendant.

Service of the within demurrer admitted this 25th

day of March, 1903.

HELLER & POWERS,
Attys. for Plaintiffs.

[EndorscdJ: No. 13,339. U. S. Circuit Court,

Ninth Judicial Circuit, Northern District of Cali-

foi'iiia. I'liion Trust Comi)any et al. vs. John C.

L} ndi, Collector. Demurrer. Filed March 25, 1903.

Southard TTorfmnn, Clerk. Afarshall B. Woodworth,

U. S. Attorney, Atty. foi- Defendant.
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At a stated term, to wit, the November term, A. D.

1903, of the Circuit Court of the United States

of America, of the Ninth Judicial Circuit, in and

for the Northern District of California, held at

the courtroom in the City and County of San

Francisco, on Saturday, the 28th day of Novem-

ber, in the year of our Lord one thousand nine

hundred and three. Present, the Honorable

WILLIAM W. MORROW, Circuit Judge.

No. 13,339.

UNION TRUST COMPANY OP SAN FRAN-
CISCO (a Corporation), et al.,

vs.

JOHN C. LYNCH, Collector, etc.

Order Sustaining Demurrer to Complaint.

Defendant's demurrer to complaint herein, here-

tofore heard and submitted, being now fully con-

sidered, and the decision of the Court having been

announced orally, it is, in accordance with said de-

cision ordered, that said demurrer be and hereby is

sustained, with leave to plaintiffs to amend their

complaint, within ten days, if so advised.
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In the Circuit Court of the United States, Ninth Cir-

cuit, Northern District of California.

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H.

FOLLIS, as Trustees under the TiTist De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, Jr., LILLIAN MARY GRIF-

FIN, and CLARENCE G. FOLLIS, Benefi-

ciaries under the Trust Created by the Last

Will of RICHARD H. FOLLIS ( Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Amended Complaint.

Plaintiffs, by leave of Court first had and obtained,

file tills, tlicir amended complaint lierein, and com-

])hiin of tlie (h'fendant, and for cause of action allege:

I.

That at all the times herein mentioned i)laintiff,

Union Trust Company of San Francisco, was and
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now is a corporation organized and existing under

the laws of the State of California, with its principal

place of business in the city and County of San Fran-

cisco.

That at all the times herein mentioned James H.

FoUis and Union Trust Company of San Francisco,

were, except as herein mentioned, and they now are,

the Trustees under the Trust declared by the Last

Will and Testament of Richard H. FoUis, deceased,

as hereinafter more particularly appears.

That at all the times hereinafter mentioned the said

plaintiffs, Margaret De Vecchi, James H. FoUis,

Richard H. Follis, Jr., Lillian Mary Griffin, and

Clarence G. Follis, were, and now are, the benefi-

ciaries under the trust declared by the last will and

testament of Richard Follis, deceased.

That at all the times herein mentioned the defend-

ant, John C. Lynch, was and now is the Collector of

United States Internal Revenue of the First District

of California.

IL

That one, Richard H. Follis, died in the City and

County of San Francisco, State of California, on or

about the 31st day of May, 1900, being a resident

thereof at the time of the death, and leaving property

therein, and leaving a last will and testament, a copy

of which is hereto attached and marked ^* Exhibit 1,"

and made a part hereof ; that proceedings were had
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and taken in accordance with the laws of the State

of California, for the probate of said last will and

testament, in the Superior Court of the City and

Countv of San Francisco, State of California, which

proceedings were and are numbered 23,359, and en-

titled ''In the Matter of the Estate of Eichard H.

Follis, deceased"; and that in said proceedings, on or

about June 28, 1900, after the filing of the last will

and testament of said decedent, the said Superior

Couri duly gave and made an order admitting said

last will and testament to probate and appointing

one, James L. Flood, and the plaintiff, James H. Fol-

lis, executoi*s thereof, who inunediately thereafter

qualified and continued to act as executors until the

close of the administration of said estate.

III.

That after proceedings regularly had and taken

in said probate proceedings, ])y an order of said Su-

perior Court duly given and made, on the 16th day of

November, 1900, a portion of the property of said es-

tate was by decree of pai-tial distribution distributed

unto James Tj. Flood and James H. Follis, as trustees

under the trust dechired by the last will and testa-

ment, a copy of which said decree is hereto attached

and marked ^'Exhibit 2" and made a ])ai't hereof.

That after ))r()cee(lings regularly had and taken in

said pn)bate proceedings, by an order of said Su-
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perior Court duly given and made on the 26th day

of June, 1901, the balance of the property of said

estate was, by decree of final distribution, distributed

unto James L. Flood and James H. FoUis, as trustees

under the trust declared by said last will and testa-

ment, a copy of which said decree is hereto attached,

marked ^^ Exhibit 3," and made a part hereof.

IV.

That immediately before the entry of said decree

of final distribution, the said executors requested de-

fendant to determine, assess and fix the amount of in-

ternal revenue taxes against the respective legacies

under the last will and testament, and under such de-

crees of distribution as would follow such last will

and testament, and which request was, by said ex-

ecutors and said defendant delivered to the United

States Commissioner of Internal Revenue at Wash-

ington, Department of Columbia, with a similar re-

quest from said executors that said commissioner

should determine, assess and fix the amount of inter-

nal revenue taxes against the respective legacies

under the last will and testament, and under such de-

crees of distribution as would follow such last will

and testament; and that thereafter, and on the 20th

day of April, 1901, the said Conunissioner notified the

said defendant and the said executors, and the said

defendant notified the said executors that if the said

executors desired to pay the tax at that time on the
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legacies to the children—being the beneficiaries here-

inabove named—under section 29 of the Act of Con-

gress of June 13, 1898, that there would be no objec-

tion, and that, if said executors did not desire then to

pay the whole tax, the value of the annuity derived

from the pei*sonal property left in trust would be

subject to such internal revenue tax, provided that

the amount of the beneficiary interest to the legatees

from the estate exceeded the sum of ten thousand dol-

lars, and that the value of said annuity should be

detennined by the approved tables, and that the tax

on the principal of the trust fund would then be re-

quired to be paid at the time of the distribution of

the ti*ust fund in the hands of the tiTistees to the

beneficiaries named, as provided for in said last Avill

and testament.

That the foregoing notice and reply of said Com-

missioner is and was a ruling of the United States

Commissioner of Internal Revenue.

V.

That relying u]x)n said ruling and in order to com-

ply therewith, said executors took the necessary and

proper steps in said Superior Court to obtain a final

distribution of said estate, and did obtain the decree

of final distribution hereinabove mentioned; and that,

relying upon said ruling the said executors did Hie, iis

prescribed by l.iw, with the said (h't'endant, on form

number 119, ;i> revised Mardi 24, 1S99, a schedule
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and return under Sections 29 and 30 of the Act of

Congress of June 13, 1898, showing the taxes assessed

against the legacies and distributive shares under the

last will and testament of said decedent, and under

the decrees of distribution given and made in said

probate proceedings, w^hich return showed the tax

against the above-named beneficiaries in the amounts

following respectively: Margaret De Vecchi, $173.-

016; James H. FoUis, $178,338; Richard H. FoUis,

Jr., $346,039; Lillian Mary Griffin, $321,462; Clar-

ence G. Follis, $331.025 ; making a total of $1,349.88,

which said total amount was by the said executors

paid to defendant on behalf of the beneficiaries above

named ; that said return is now on file in the office of

the Collector of United States Internal Revenue for

the First District of California, and is hereby refer-

red to and made a part thereof, and a copy of same is

hereto attached and marked ^^ Exhibit 4."

That thereafter, and on or about the 29th day of

June, 1901, the decree of said Superior Court was

duly given and made discharging the said executors.

VI.

That thereafter, on or about the 12th day of July,

1901, the said James L. Flood resigned as one of said

trustees, and thereafter and after proceedings duly

and regularly had and taken in the Superior Court

of the City and County of San Francisco, State of

California, in an action entitled ''In the Matter of
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the Resignation of James L. Flood, as Trustee, etc.,

No. 77,175, the last named Court, on or about the 12th

day of July, 1901, by a decree and judgment duly

given and made, accepted the said resignation of

James L. Flood, and appointed plaintiff. Union

Trust Company, of San Francisco, his successor, and

that said corporation then became, ever since has

been and now is the joint and co-trustee with the said

eTames H. Follis, of the Trust created under the last

will and testament of Richard H. Follis, deceased,

and under the decree of final distribution hereinabove

referred to; and the whole of said residuary estate

was actually received by said trustees and the same

is now in their possession.

VII.

That subsequently thereto the said defendant noti-

fied the plaintiffs that the said United States Com-

missioner of Internal Revenue had made another and

different ruling from the one fii-st herein mentioned,

to wit: That said Commissioner, instead of fixing the

rate to be paid at the rate which had been fixed on

the present vahie at tliat time of the said annuity,

had ruled that the rate siiouid be fixed on the total

nmnnnt nltimately (listril)utable to the legatees; and

the said defendant thereui)on made demand u])on the

plaintiffs on or abont October Ki, 11)01, for an addi-

tional sum of .t()84.2() in oi'dci* to meet tlie difference

in said rates, api)orti()ning in said assessment, said
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sum of $684.20 among the beneficiaries in the manner

following: Margaret De Vecchi, 136.84; James H.

FoUis, $136.84; Eichard H. FoUis, Jr., $136.84; Lil-

lian Mary Griffin, $136.84, and Clarence G. FoUis,

$136.84, and upon such demand being made the said

plaintiffs did pay, in accordance with such demand,

to the said defendant, the said sum of $684.20, the

share of each of said beneficiaries paying the sum of

$136.84;

That at the time of said last-named pa3Tnent of

said plaintiffs presented to the said defendant a claim

on blank form number 47, revised January, 1900, of

the United States Internal Revenue Department

under Series 7, number 14, for the remission of taxes

abatable under sections 3220 and 3221 of the Revised

Statutes of the United States, claiming that they

were entitled to have said sum of $684.20 of the afore-

said assessment, remitted, and demanding and asking

for the remission of the same, a copy of which is here-

to attached and marked ^^ Exhibit 5'' and made a part

hereof

;

That the said defendant and the said Commissioner

refused and rejected said claim for remission, and

notified these plaintiffs that the second ruling above-

mentioned had been changed, and notifying these

plaintiffs to pay an additional assessment and tax in

the sum of $9,341.87, upon the said legacies which had

been received by said trustees for the benefit of said
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beneficiaries, which said last-named sum was in ad-

dition to all smns previously paid ; and said defend-

ant and said Commissioner in said demand for the

additional sum of $9,341.87 did assess the interests of

the aforesaid beneficiaries respectfully in the follow-

ing sums: Margaret De Yecchi, $1,868,374; James H.

Follis, $1,868,374; Richard H. FoUis, Jr., $1,868,374,

Lillian Mary Griffin, $1,868,374; and Clarence G,

Follis, $1,868,374, and thereupon, on or about the

14th day of November, 1901, the said plaintiffs did

pay in accordance with such demand to the said de-

fendant, the additional sum of $9,341.87, the share

of each of said beneficiaries paying the sum of $1,-

868.374, and at or about the same time did file with

the defendant a similar claim for remission of tax

on the same cliaracter of blank and under the same

provisions as that on which they had made their re-

mission claim for the sum of $648.20, which are there-

in set forth, and that said jilaintiffs were justly en-

titled to liave the said sum of $9,341.87 of said assess-

ment remitted, and asked and demanded the same,

whicli said hist-named claim and demand was by the

said defeiuhint and tlie said Conunissioner rejected,

a copy of whicli is hereto attached and made part

hereof, aiul the same is marker!** Fxliibit 6."

Vlll.

The ])laintiffs hereby i-efer \n the afore-mentioned
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claims for remission of taxes for the sums of $684.20

and $9,341.87, which are on file in the office of the

Collector of United States Internal Revenue, First

District of California, and hereby made said demands

and claims a part hereof.

IX.

That all of the taxes aforesaid which have been col-

lected by the defendant, were collected upon the con-

tingent beneficial interests of Margaret De Vecchi,

James H. PoUis, Eichard H. Follis, Jr., Lillian Mary

Griffin, and Clarence G. Follis, none of which inter-

ests had become vested prior to July 1, 1902, and

none of which interests have, since said decrees of dis-

tribution or since the death of Richard H. Follis, as

aforesaid, become vested, and none of which interests

have at any time become vested in possession or en-

joyment; and that under the provisions of an Act of

Congress of June 27, 1902, Conmiissioner of Internal

Revenue, upon proper application being made to him,

is compelled to refund all of said taxes

;

That these plaintiffs on or about the 23d day of

July, 1902, made application to said Commissioner

under the rules and regulations prescribed by him,

for a refund of all of said taxes so paid as aforesaid,

claiming that the said sum of $11,375.95 had been

vested and which should be refunded for the reasons

paid on contingent interests which had not yet
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set forth in the said claim, which are therein and

herein set forth, a copy of which said claim is on file

in the ofl&ce of the Collector of United States Internal

Revenue, First District of California, reference to

which is hereby made, and which is made a part here-

of, and a copy of the same is hereto attached and

made a part hereof and marked *' Exhibit 7."

X.

That said Connnissioner and said defendant refus-

ed and still refuse to refund said sum of $11,375.95,

or any part thereof, and the whole and every part

thereof is unpaid.

XI.

That the amount received by the said beneficiaries

and each of them prior to July 1, 1902, was and is less

than the sum of Ten Thousand Dollars ; that is to say,

each of said children has received and had vested in

them from said estate and trust, prior to July 1, 1902,

the following approximate sums: Margaret De Vec-

clii, jf{S,000.00; James H. Follis, $8,000.00; Richard

H. Follis, Jr., $8,000,00; Lillian Mary Griffin, $8,000.-

00; and Clarence G. Follis, $8,000.00.

Wheroforo. j^laintiffs ]>ray for judgment against

said defendant for the sum of $11,375.95, together

witli interest thereon at the rate of seven per cent

\H}Y annum, and for costs.

HELLER & POWERS,

Attonicvs for IMaintiff.
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State of California,

City and County of San Francisco,—ss.

Charles J. Deering, being duly sworn, deposes and

says: That he is an officer, to wit, the Secretary of

the Union Trust Company af San Francisco (a cor-

poration), one of the plaintiffs in the above-entitled

action; that he has read the foregoing amended com-

plaint and knows the contents thereof; that the same

is true of his own knowledge, except as to the matters

Avhich are therein stated upon information and be-

lief, and as to those matters that he believes it to be

true.

CHAS. J. DEEEING.

Subscribed and sworn to before me this 22d day of

December, 1903.

[Seal] D. B. RICHARDS,

Notary Public in and for the City and County of San

Francisco, State of California.

Exhibit 1 to Amended Complaint.

IN THE NAME OF GOD, AMEN.
I, Richard Holden FoUis, of the City and County

of San Francisco, State of California, of sound mind

and disposing memory hereby make, publisli and de-

clare this my last AYill in manner following, that is

to say

:
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First : I hereby revoke any and all Wills by me

at any time heretofore made.

Second : I will that all my just debts and funeral

expenses be paid.

Third: I give and devise to my daughter Mary

Lilly Follis the homestead in which I now live, con-

sisting of that parcel of land situate in the City and

County of San Francisco, State of California, cir-

cumscribed by a line commencing at the North-

cast corner of Washington and Buchanan Streets,

thence running northerly along the east line of said

Buchana Street one hundred and seven feet eight in-

ches and a quarter of an inch, thence at right angles

Easterly and parallel to said Washington Street,

fifty-seven feet and six inches; thence at right an-

gles Southerly and parallel to said Buchanan Street,

one lunidred and seven feet eight inches and a quar-

ter of an inch to the north line of said Washington

Street, and thence at right angles Westerly along

the Northerly line of said Wasliington Street to the

point of •commencement aforesaid, together with all

and singular the tenements, hereditaments and ap-

])urtenan('es thereuiito belonging or in anywise ap-

pei'taining.

Fourth: All the rest, residue and remainder of

my estate, real and ])ersonal, wherever situate and of

whatever name or nature the same may be, I herel)y

give, devise and bequeath to my friend James L.
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Flood and my son Frederick F. FoUis, in trust nev-

ertheless to receive the rents, issues and profits of the

same to and for the use and benefit of my children,

namely, Margaret F. Follis, now wife of Dr. De

Vecchi, Frederick F. Follis, James H. Follis, Rich-

ard H. Follis, Junior, Mary Lilly Follis and George

Clarence Follis.

1. My said trustees are hereby empowered to

make all such alterations or repairs upon any of my

said property as they may from time to time think

proper.

2. To insure the same, or such part or portion

of the same as they may think proper against loss

by fire in such sum and with such companies as they

may think proper.

3. To lease said property, or any part or portion

thereof upon such terms and conditions and for such

time as they may think proper, provided, however,

that they shall make no lease thereof or of any part

of the same which shall endure longer than the con-

tinuance of this trust.

4. In case of the loss or destruction by fire, or

otherwise, of any of the buildings or improvements

upon any of my said property, to rebuild and recon-

struct the same in such manner, style and dimensions

us they shall see fit, and pay therefor out of said

rents, issues and profits, provided, however, that if
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the same cannot be practicably and conveniently

paid for out of said rents, issues and profits, tliey

may borrow such amount of money upon such teims

and for such length of tune as they shall deem neces-

sary, to pay the cost and expense of such rebuilding

and reconstruction, and secure payment thereof by

mortgage upon the premises upon which such re-

building or reconstruction shall be made, with the

covenants and conditions usually made in such mort-

gages. The cost of such rebuilding and reconstruc-

tion shall primarily be paid out of any insurance

monevs there mav have been collected bv said Trus-

tees, arising out of the loss or destruction of the im-

provements so rebuilt or reconstructed, next out of

?aid rents, issues and profits, and lastly out of the

moneys raised upon mortgage as hereby authorized.

In l)orrowing money, and executing mortgage

therefor, as aforesaid, said Trustees shall borrow the

sum for such length of time, so that the money bor-

rowed, with the accruing interest thereon, may ])e

paid out of said rents, issues and profits, consist-

ently witli the maintenance and support of my said

children, but in such case the judgment of my said

trustees sliall ]>e conclusive as to the amount that

shall l>e allowed to them t'oi* their maintenance and

suppoH, while the moneys raised, with accruing in-

terest thereon, secured by mortgage aforesaid, are

Ix'ing ])aid, and only after full ])ayment thereof will
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said trustees be obliged to pay all of said net rents,

issues and profits to my children as herein and here-

by otherwise directed.

5. To pay and discharge all taxes, assessments

and charges that may accrue against or be levied

uxon or become a charge on any or all of said prop-

eiTr, whether State, County, Federal or ilunicipal,

of vhatever name or nature the same may be. and

theii payment of any of the same shall be deemed

conclisive evidence of the legality thereof, and of

their b.ving rightfully x)aid the same in any settle-

ment oithe trust herebv created, or wherever the

same ma; come in question.

6. To ^ay the net proceeds of the income, rents,

issues and^rofits of said trust quarterly, upon the

first day o each and every quarter of the year

equally, shai and share alike, to all of my children,

Margaret, Fiderick, James, Eichard, Mary and

George up to nd until such time as each of them

shall respective- attain to the ages following, that is

to say:

Until said Maiaret E. FoUis, now wife of Dr. De

Vecchi, shall attcti the age of thiii^^-nine years;

until said Frederic F. Follis shall attain the age of

thirty-five years; itil said James H. Follis shall

attain the age of thiv-three years; until said Rich-

ard H. Follis, Junioishall attain the age of thirty-

one years ; until said ary Lilly Follis shall attain
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the age of twenty-niue years, and until said George

Clarence Follis shall attain the age of twenty-seven

years.

7. As each one of my said children shall respect-

ively attain their several and respective ages as here-

in]>efore last expressed, my said trustees shall, with-

in thii-ty days thereafter, or as early as practicable

cause an api^raisement to be made of all of the prop-

erty then remaining in trust. Such appraisement

shall be made by three impartial ajDpraisers seleted

in manner following, that is to say: Said Tnstees

shall select one of said appraisers and two othr im-

partial appraisei^s shall be selected by all of ry said

children to whom distribution of his or he* share

shall not already have l^een made as herein }i*ovided,

who shall then be accessible and ready in>aid City

and Count}' of San Francisco to make sue/ selection,

and the three appraisei*s so selected sh^ make an

appraisement of all of my property the remaining

in trust, the judgment of the majori^ of said ap-

])raisers to be conclusive in case they Juot all agree

ill su<'h appraisement. Thereupon/said trustees

fc^hall divide the amount of such ai/'aisement into

such nuinb(»r of ali(jUot jjai-ts as sm correspond to

the number of my said ciiildren to A(>in distribution

Bliall i-emain to be made.

UfKjn ascertaimnent of iho am/"t of such alicpiot

l)arts my wiiH trustees shall coA*y to the child at-
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taining the age hereinbefore expressed, his or her

aliquot part according to the valuation stated in such

appraisement, in severalty and in specie so far as the

same may be practicable.

If, in making such division, the property in specie

shall prove to be less than the amount of the aliquot

share of the child entitled to distribution, said trus-

tees shall make the same equal to such amount by

payment in money of the amount of the difference.

If, however, such property shall prove to be in value

in excess of the amount of the aliquot share of such

child, then and in that case, such child shall pay the

amount of the difference to said trustees to constitute

a part of the property to be held by them in trust, as

aforesaid. If the child so entitled to distribution

differ with said trustees in respect to the selection of

the property to be set aside to him or her, then, and

in that case, the question in difference shall be re-

ferred to the Presiding Judge of the Superior Court

of the City and County of San Francisco for the

time being, and his award thereupon shall be binding

and conclusive as to such selection. The expenses

attendant upon such appraisements, including the ex-

penses of conveyance by said trustees, as aforesaid,

shall constitute part of the expenses of the adminis-

tration of this trust and be payable out of any of the

moneys of the aforesaid rents, issues and profits.
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When the youngest child to whom distribution is

to be made, to wit, George Clarence Follis, shall at-

tain his age as hereinbefore expressed, said trustees

shall without appraisement, convey the residue of

the property remaining in trust to him.

As I have alreadv advanced to mv said son, Fred-

erick F. Follis, Twenty Thousand Dollars, in making

distribution to hmi, the same shall be a charge against

bis portion, that is to say: deducted from the amount

thereof, and the amount of such deduction shall con-

stitute part of the property remaining in trust as

hereinbefore provided. In case of the death of any

of my said children before attaining the age at which

distribution is to be made as hereinbefore provided,

then, and in that case, the share of such child dying

shall go, in case of his intestacy, as prescribed and

provided for in the law of descents and distribution

of the State of California, and in case of his testacy,

as prescribed and directed in and by his last will

and testament, and the amount of his share shall be

ascertained in the manner hereinbefore provided,

except that the same shall be ascertained as of the

day of his death instead of the day of his attaining

his or lier age as hereinbefore })rovided, and upon

such ascertaimiient, said tnistees shall convey such

share to the i)arties entitled thereto by will or by

descent as heroinboforo directed.



Union Trust Company of San Francisco et ah 91

Fifth : I hereby nominate and appoint said Jame^

L. Flood and Frederick F. Follis, Executors of thiii

my will, expressly providing that no bond or under-

taking of any kind shall be required of them, or

either of them, in performing any duty, or executing

any power or trust under this my will.

In witness of all of which, I hereunto set my hand

and seal this 18th day of March, A. D. 1896.

E. H. FOLLIS. [Seal]

The foregoing instrument, consisting of eleven

pages besides this, was, at the date hereof, by the said

Eichard Holden Follis, signed and sealed and pub-

lished as, and declared to be, his last Will and Tes-

tament, in presence of us, who, at his request, and in

his presence, and in the presence of each other, have

subscribed our names as witnesses thereto.

JAMES E. WALSH, residing at Marin Co.,

California, corner of Belle Ave & Laurel

Sts., San Eafael;

COENELIUS O'CONNOE, residing at 825

O'Farrell St., San Francisco.

I, Eichard Holden Follis, of the City and Countv

of San Francisco, State of California, being of sound

mind and memory, make this Codicil to my last Will

and Testament bearing date, March 18th, A. D. 1896.

Since the date of my last will, it has pleased

Almighty God that my son, Frederick F. Follis,

named in my said last will as one of the trustees and
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executoi-s thereof, should die, and in consequence of

liis death, I hereby substitute my son James H.

Follis, named in said will, as one of the trustees and

executors thereof, in the place and stead of his de-

ceased brother Frederick F. Follis, and as my said

son Frederick F. Follis died unmarried and without

issue, I desire that my said last will and testament,

as thus modified, be deemed and taken as if it were

made subsequently to the date of his death.

In witness of all of which, confirming and repub-

lishing my said last Will and Testament as above

provided, I hereunto set my hand and seal this Janu-

ary thirtieth, A. D. 1897.

R. H. FOLLIS. [Seal]

The foregoing instrument was, at the date thereof,

by said Richard Holden Follis signed and sealed

and published as and declared to be a Codicil to his

Last Will and Testament, in presence of us, who, at

his request and in his presence, and in the presence

of each other, have subscribed our names as wit-

nesses thereto.

CORNELIUS O'CONNOR, 825 O'Farrell St.

JAS. E. WALSH, San Rafael, Call fa.
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Exhibit 2 to Amended Complaint.

In the Superior Court of the City and County of San

Francisco, State of California,

In the Matter of the Estate of RICHARD H. FOL-

LIS, Deceased.

On this 16th day of November, 1900, the petition

of Lilian Mary Follis for partial distribution of cer-

tain property of the estate of Richard H. Follis,

deceased, the petition of James L. Flood and James

H. Follis, for partial distribution for them as trus-

tees under the provisions of the last will and testa-

ment of said Richard H. Follis, deceased, of two hun-

dred and thirty—$1,000.00 6% bonds of the South-

ern Pacific Railroad of Arizona,—and the petition of

James L. Flood and James H. Follis, trustees under

the said trust, and of James H. Follis, Richard H.

Follis, Lilian Mary Follis and Clarence George Fol-

lis, beneficiaries under said trust, and legatees and

devisees under said last will and testament, for dis-

tribution of the income, revenue and profit of said

estate, coming regularly for hearing

;

And it appearing that due and legal notice of such

hearing has been given in accordance with law

;

And upon the hearing this day, Margaret De

Vecchi, one of the children and heirs at law of said

deceased, and a beneficiary under the said trust, and
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a legatee and devisee under the said last will, having

for herself filed a petition for partial distribution

unto her of her share of the said income, revenue and

profit of said estate;

And it appearing further that on or about the 31st

day of Mav, 1900, Eichard H. FoUis died in the Citv

and County of San Francisco, state of California,

leaving property therein, and being a resident thereof

at the time of his death, and on the l-tth day of Ju]ie.

1900, his last will and testament, consisting of two

instruments, one an instrument dated ^Farch lotli,

1896, and the other insti-ument dated January 30th,

1897, were filed with the County Clerk of the City

and County of San Francisco, State of California,

and ex-oflficio Clerk of the Superior Court of said

Citv and Countv of San Francisco, said State. That

thereafter, and on the 29th day of June, 1900, ])y an

order duly given and made by said Superior Comt.

the said two instruments above named were admitted

to probate as the last will and testament of said

Kichard H. Follis, der'eased, and that by the same

order James 1j. Flood was ap]>ointed executor of the

last will and tcstanicut of said Richard 11. Follis, de-

ceased
;

'J'liat said James L. Flood, on last-named day, im-

mediately (jualified as such executor, and letters tes-

tamentarj^ were issued to him, and he entered upon

the administration of said estate, and thence hitherto
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has continued to administer said estate, and to act

as executor of the last will and testament of said

Richard H. Pollis, deceased;

That thereafter, and on the 3d day of August, 1900,

by an order duly given and made by said Superior

Court, James H. FoUis was appointed joint executor

wtih James L. Flood, of the last will and testament

of said Richard H. Follis, deceased, and on said last

named day duly qualified as such joint executor, and

letters testamentary were issued to him, and be en-

tered upon the administration of said estate, and

thence hitherto has continued to administer said es-

tate, and to act as executor of the last will and testa-

ment of said Richard H. Follis, deceased, together

with said James L. Flood

;

That on the 30th day of October, 1900, said James

L. Flood and said James H. Follis filed herein an

inventory and appraisement of the estate and prop-

erty of the said deceased, which had come to their

possession or knowledge, duly verified and sworn to.

That before the death of testator, and after March

15th, 1896, and before January 30th, 1897, Frederick

F. Follis, one of the children of said testator, named

in said will, died

;

That the heirs at law and children of said deceased,

and the legatees and devisees under the last will of

said deceased, and now are, as follows : ^Margaret E.

Be Vecchi, and the petitioners James H. Follis,
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Richard H. Follis, Lilian Mary FoUis and Clarence

George Follis, and the petitioners James L. Flood

and James H. Follis, as trustees under the trust cre-

ated b}^ the said last will and testament.

That under and by virtue of the terms of the last

will and testament of said Richard H. Follis, de-

ceased, there is specially devised unto the petitioner,

Lilian Mary Follis, the following real property, sit-

uate, lying and being in the City and County of San

Francisco, State of California, circumscribed by a

line commencing at the northeast corner of Washing-

ton and Buchanan Streets, thence running northerly

along the east line of said Buchanan Street, one

hmidred and seven (107) feet eight and one-quarter

(8I/4) inches; then at right angles easterly and par-

allel to said Washington Street, fifty-seven (57) and

six (6) inches; thence at right angles southerly and

parallel to said Buchanan Street, one hundred and

seven (107) feet eight and one-quarter (8^/4) inches

to the north line of said Washington Street, and

thence at riglit angles westerly along the northerly

lim» of said Wasliiiigton Street aforesaid to the point

of coiiiniciiccincnt aforesaid; together witli all and

singular the tenements, hereditaments and a])]uirte-

nances tlierennto belonging or in anywise a])pei*tain-

ing; which said real i)i"()])crty constituted the home-

stead of flu* deceased and the place where he lived
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during his lifetime and immediately prior to his

death

;

That on or about the 13th day of August, 1900,

the said Margaret De Vecchi, James H. FoUis, Rich-

ard H. FoUis, Clarence George Follis and Lilian

Mary Follis, made and entered into an agree-

ment in writing with each other, which said writ-

ing is on file herein, by the terms of which con-

tract it was agreed that there may be innne-

diatelv distributed bv the Court havino; iurisdiction

of the estate of said deceased, all the household ef-

fects and household goods, including among other

things, kitchen utensils, tableware, furniture, carpets,

I)aintings, ornaments, linens, bedding and household

goods both useful or ornamental, contained in the

building upon the premises above described, to said

Lillian Mary Follis, and said agreement was made in

consideration of 'the mutual desire of the said chil-

dren of said Richard H. Follis, deceased, to carry out

the provisions of the last will and testament of the

said deceased, according to its letter and spirit, and

for the purpose of securing unto said Lilian Mary

Follis a home and place of abode, with all its com-

forts and conveniences, and household goods, both

useful and ornamental, without any unnecessary de-

lay;

That among the assets of said estate, as appears in

the inventory and appraisement on file herein, are
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two hundred and thirty (230)—$1,000.00—6% bonds

of the Southern Pacific Bailroad of Arizona

;

That in and by said last will and testament, to wit,

that portion of said last will and testament which is

dated March 15th, 1896, after a specfic devise to

petitioner Lilian Mary Follis, of the property there-

in described, the said testator, by the clause num-

bered '* Fourth" of his will, devised all his residuary

estate to the said James L. Flood, and to his said

son, Frederick F. Follis, now deceased, upon certain

trusts declared in his said will;

That under and by virtue of the teims of that por-

tion of the said last will and testament, which is

dated January 30th, 1897, being a codicil to the in-

stnunent dated March 15th, 1896, the said testator

substituted the petitioner, James H. Follis as trus-

tee of tlie said trust in place of the said Frederick F.

Follis, now deceased;

That the ])etitioners, James H. Follis, Richard H.

Follis, Lilian Mary Follis and Clarence George Fol-

lis ai'c the children of the said deceased Tiichard

H. Follis, and duriiii;' the entire lives of them, and

each oi* Ihcni, and uj) lo the time of* the testator's

deatli, tliey were wh()Ily and entirely (le])endent up-

on said testatoi' for thcii" sn))|)ort and maintenance,

and WTre entirely and wholly snpported and main-

tained by him;
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That since the death of said deceased, the last-

named petitioners, his said children have been, and

each of them has been wholly and entirely without

any means or funds of their, and his, and her own,

therewith to support and maintain themselves

;

That it was the intent of the said testator, by his

said last will, and codicil, and the said trust clauses

thereof, that the said devises, bequests and legacies

as to the income of his said estate accruing, and which

might accrue between the time of the death and the

final distribution of his estate, should take effect im-

m'ediately upon his death, and that those of said peti-

tioners who are his children as aforesaid, should re-

ceive the whole of the income of the said estate, ac-

cruing, and to accrue from, and after the time of

the said testator's death, and until the time of the

final distribution of his estate, as a legacy and lega-

cies for their support and maintenance, and the said

devises, bequests and legacies was, and were, as to

the incomie aforesaid, intended by the said testator

as a legacy and legacies for the maintenance and

support of those of said petitioners who are his chil-

dren as aforesaid.

That the amount reasonably necessary for the

support and maintenance of the petitioners James

H. Follis, Eichard H. Pollis, Lilian M. Follis and

Clarence George Follis, who are the children of said

decedent as aforesaid, in the same condition and
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eireumstances as they were supported and main-

tained by the said testator, during his lifetime, is

the smn of five hundred dolalrs ($500.00) per month

each

;

That the petitioner Clarence George FoUis is the

same person named in said last will and testament as

George Clarence Follis, and the petitioner Lilian

Mary FoUis is the same person named in said last

will and testament as Marv Lillv Follis

;

That the net income, revenue and profit of said es-

tate amounts to the simi of four thousand dollars,

monthly, and that there is a large amount of assets

in the hands of the executors of said estate, to wit,

assets valued at nine hundred and six thousand one

hundred and six and 59/100 dollars ($906,106.59),

Tliat more than four months have elapsed since

the issuance of letters testamentary on the estate of

said Iiichard II. Follis, deceased;

That said estate is Imt little indel^ted, and the

property hei-^einafter described, and of which distri-

bution is I]erel)v decreed, may be allowed u])on par-

tial (lislrihutioii, without loss to the creditors of said

estate, and tliat the debts outstanding against said

deceased's estate, and tlie costs, ex])enses and

cliarj-es of arlniinistration, will not affect in any

iiiciMiicr tlic riglit to the distributees ii^* I'c^'cive distri-

))ution of the projK'rty licreinafter d<'S('ri])ed.

Wlierefore, by reason of tlie premises, it is liere])y

ordered, adjudged and decreed;
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1. That there is distributed unto Lilian Mary

Follis, upon her executing and delivering to the ex-

ecutors of the last will and testament of said Richard

H. Follis, deceased, a bond in the smn of one hun-

dred dollars, with sureties to be approved by the

Judge of this Court, payable to the said executors,

and conditioned as required by law, the following

described pro]3erty, to wit: All that real propei*ty

situate, lying and being in the City and Comity of

San Francisco, State of California, circumscribed

by a line commencing at the northeast corner of

Washington and Buchanan Streets, thence running

northerly along the east line of said Buchanan

Street, one hundred and seven (107) feet eight and

one-quarter (814) inches; thence at right angles

easterly and parallel to said Washington Street,

fifty-seven '(57) feet and six (6) inches; thence at

right angles southerly and parallel to said Buchanan

Street, one hundred and seven (107) feet eight and

one-quarter (8^/4) inches to the north line of said

Washington Street ; and thence at right angles wes-

terly along the northerly line of said AVashington

Street to the point of conmiencement aforesaid; to-

gether with all and singular the tenements, heredita-

ments and appurtenances thereunto belonging or in

anywise appertaining, and all the household effects

and household goods, including among otlier things

kitchen utensils, tableware, furniture, caipets,
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paintings, ornaments, linens, bedding and lionsehold

goods, both nseful and oraniantal, contained in the

building on the premises above described; and the

said executors are hereby authorized and required

to deliver the whole of the last-mentioned real and

personal property to the said Lilian Mary FoUis.

2. It is further ordered, adjudged and decreed

that there is hereby distributed to James L. Flood

and James H. FoUis, as trustee under the trusts de-

clared by the said last will and testament, upon their

executing and delivering to the executors of the last

will and testament of said Kichard H. Follis, de-

ceased, a bond in the smn of one hundred dollars,

with sureties to be approved b}" the Judge of this

Court, payable to the said executors, and condi-

tioned as I'equired by law, the following described

property, to wit, two hundred and thirty (230)

$1000.00—6% bonds of the Southern Pacific Rail-

road of xVrizona, in trust, and upon trust to receive

the rents, issues, income and ]^rofit8 of the same, and

of all and any other property into which the same

may Ik* converted, or for which the same, or the pro-

ceeds of the same may be exchanged, to and for the

use and benefit of .Margaret D. De Vecchi, wife of

Paola De Vecchi, James H. Follis, Richard H. Fol-

lis, Jr., Lilian Marv Follis and Clai-ence George Fol-

lis, with I'lill |»(.\\(r and authority to the said trus-

tees, in their discretion, at any and all times, to sell
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all, or any part of the said property, and to re-

invest the proceeds thereof, or of any part thereof,

in any other property, real or personal, and the

same to again sell, exchange, convert, invest and re-

invest in the same manner, at all times, and as often

as they may deem necessary, and for the best in-

terests of the said beneficiaries, with fvill power and

authority to make all such alterations or repairs

upon any real property into which the said personal

property may be converted, or in which the same

may be invested or reinvested, as they may from

time to time think proper, and also with full power

to insure the same, or such part or portion of the

same as they may think proper, in such sums, and

with such companies as they may think proper, and

with further authority to lease the same, or any

part or portion thereof, upon such terms and condi-

tions, and for such time as they may think proper,

provided, how^ever, that said trustees shall make no

lease thereof, or any ]3art of the same, which shall

endure longer than the continuation of the trust;

and also full power and authority in case of the loss

or destruction by fire, or otherwise, of any of the

buildings or improvements upon any of said prop-

erty, to rebuild and reconstruct the same in such

manner, style and dimensions as they shall see fit,

and pay therefore out of said rents, issues and prof-

its, provided, however, that if the same cannot be

practicabl}^ and conveniently paid for out of said
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rents, issues and profits, the}^ may borrow sucli

amount of money upon such terms, and for such

lengths of tune as the}^ shall deem necessar}^, to pay

the cost and expense of such rebuilding and recon-

struction, and secure pa^Tiient thereof by mortgage

upon the premises upon which such rebuilding or re-

construction shall be made, with the covenants and

conditions usually made in such mortgages. The

cost of such rebuilding and reconstruction shall be

primarily paid out of any insurance moneys there

mtiy have been collected by said Trustees, arising

out of the loss or destruction of the improvements

so rebuilt or reconstructed—next out of said rents,

issues and ])rofits, and lastly out of the moneys

raised ui)on moi'tgage. In borrowing money, and

executing mortgage therefore, as aforesaid, such

trustees shall borrow the same for such length of

time so that the money borrowed, witli the accruing

interest thereon, may be paid out of said rents, is-

sues and profits, consistently with the maintenance

and support of said testator's children, but in such

case the judgment of said trustees shall be conclu-

sive as to the amount there shall be allowed to said

children for theii* maintenance and support, while

the moneys raised, with accruing interest thereon,

secured l>y moVtgage aforesaid, are ])eing ])aid, and

only after full payment tbereol* will said trustees be

obliged to pay all of said net rents, issues and profits

tx) said cliilHi-cii, ;is licrcin and licrehv otherwise
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directed ; and with further authority to pay and dis-

charge all taxes, assessments and charges that may
accrue against, or be levied upon, or become a charge

upon any and all property of said estate, whether

State, county, federal or municipal, of whatever

name or nature the same may be, and their payment

of any of same shall be deemed conclusive evidence

of the legality thereof, and of their having rightfully

paid the same in any settlement of tlie said trust, or

wherever the same may come in question; and upon

further trust to pay the net income of the rents, is-

sues and profits of the said property, or of any prop-

erty into which the same may be converted, or in

which the same may be invested or reinvested, as

aforesaid, quarterly, upon the first day of each and

every quarter of the year, equall}^, share and share

alike, to the said Margaret E. De Vecchi, James H.

FoUis, Eichard H. Follis, Lilian Mary Follis and

Clarence George Follis, up to and until such time as

they shall respectively attain the ages following : To

Margaret E. De Vecchi, until she shall attain the age

of thirty-nine (39) years, to wit, on July 24th, 1905;

to James H. Follis, until he shall have attained the

age of thirty-three (33) years, to wit, on Septem-

ber 6tli, 1905; to Eichard H. Follis, until he shall

attain the age of thirty-one (31) years, to wit, on

February 6th, 1907 ; to Lilian Mary Follis, until she

shall attain the age of twenty-nine (29) years, to
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wit, on August 28tli, 1906 ; to Clarence George Fol-

lis, until he shall attain the age of twenty-seven (27)

years, to wit, on October 30, 1906; and as each one

of said beneficiaries of said trust shall respectively

attain their several and respective ages as hereinbe-

fore last expressed, the said trustees shall within

thirty (30) days therafter, or as early as practica-

ble, cause an appraisement to be made of all of the

property then remaining in trust. Such appraise-

ment shall be made by three impartial appraisers

selected in manner following, that is to say: Said

trustees shall select one of said appraisers, and two

other impartial appraisers shall be selected by all

of said beneficiaries to w^hom distribution of his or

her share shall not already have been made as here-

in i)rovided, who shall then be accessible and ready

in said City and County of San Francisco to make

such selection, and the said three appraisers so se-

lected shall make an appraisement of all property

then remaining in trust, the judgment of the ma-

jority of said a])])raisers to be conclusive in case

they do not all agree in such ai)praisenient. There-

upon said trustees sliall divide the amount of such

appraisement into such munber of aliijuot ])arts as

shall cori-espond to tlie num])er of said beneticiaries

to whom (lislrihution shall remain 1o he made. Up-

on ascertainment of the amount of such ali(|Uot

parts said trustees shall convey to the beneliciary
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attaining the age hereinbefore expressed, his or her

aliquot part according to the valuation stated in

such appraisement, in severalty and in specie so far

as the same may be practicable. If, in making such

division, the property in specie shall prove to be less

than the amount of the aliquot share of the benefi-

ciar}" entitled to distribution, said trustees shall

make the same equal to such amount by pa\Tnent in

money of the amount of the difference. If, how-

ever, such property shall prove to be in value in ex-

cess of the amount of the aliquot part of such benefi-

ciary, then and in such case, said beneficiary shall

pay the amount of the difference to said trustees

to constitute a part of the property to be held in

trust by them as aforesaid. If the beneficiary so

entitled to distribution differ with said trustees in

respect to the selection of the property to be set aside

to him or her, then, and in that case, the question in

difference shall be referred to the Presiding Judge

of the Superior Court of the City and County of

San Francisco, for the time being, and his award

thereupon shall be binding and conclusive as to such

selection. The expenses attendant upon such ap-

praisements, including the expenses of conveyance

by said trustees, as aforesaid, shall constitute part of

the expenses of the administration of said trust, and

be payable out of any of the moneys of the aforesaid

rents, issues and profits. When the youngest ben-

eficiary to whom distribution is to be made, to wit,
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Clarence George Follis, shall attain liis age as here-

inbefore expressed, said trustee shall, without ap-

praisement, convey the residue of the property re-

maining in trust to him. In case of the death of any

of said beneficiaries before attaining the age at

which distribution is to be made, as hereinbefore

provided, then, and in that case, the share of such

child d3ing shall go, in case of his intestacy, as pre

scribed and provided for b}^ the laws of descents and

distri])ution of the State of California, and in case

of his testacy, as prescribed and directed in and

by his said last will and testament, and the amount

of his share shall be ascertained in the manner herein-

l)efore provided, except that the same shall be ascer-

tained as of the dav of his death instead of the dav

of liis attaining his or her age as hereinbefore pro-

vided, and upon such ascertainment, said trustees

shall convey such share to the beneficiaries entitled

thereto by will or by descent as hereinbefore di-

rected.

Il is further ordered, adjudged and decreed that

there is hereby distributed to Ihe said James L.

Flood and Jjuncs II. Follis, as trustees under the

trusts declared by said last will and testament, upon

their giving bonds according to law, in the sum of

onc! hundred dollai's, with t wo oi* more sufficient ^u\v-

ties to he aj)i)roved by the *]\u\<rv of this Court, the

sum of eleven thousiind dollai's out of the ujiex-
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pencled net income, rents and revenue of said estate,

the same being the legacies at the rate of five hundred

dollars ($500.00) per month, for maintenance, which

was bequeathed by the said decedent to, and in-

tended by him as legacies for the support and main-

tenance of the said James H. Follis, Richard H. Fol-

lis, Lilian Mary PoUis and Clarence George Follis,

upon trust, and with the direction to the said trustees

to pay the same in equal shares unto the said James

H. Follis, Richard H. Follis, Lilian Mary Follis and

Clarence George Follis, the said sum so distributed

being the amount of the said legacies for support and

maintenance accrued from the date of the death of

the said testator to the date of this decree. And

there is also hereby distributed to the said trustees

James L. Flood and James H. Follis, and the said

executors are hereby required to pay and deliver to

the said trustees, from the date of this decree until

the final distribution of said testator's estate, or until

the further order of this Court, out of the net rev-

enues, income, issues and profits of the said estate,

quarterly in each quai'ter of every year, a smn suffi-

cient when added to four-fifths (%) of the net in-

come, issues and profits of the said two hundred aud

thirty (230) $1,000.00—6 7^ bonds of the Southern

Pacific Railroad of Arizona, hereinbefore distributed

to the said trustees, to make an aggregate sum of

six thousand dollars ($6,000.00) in each and every
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quarter year, with directions, and upon the trust

to pay the same in equal shares, in every quarter of

the year, to said James H. Follis, Richard H. Follis,

Lily Mary Follis and Clarence George Follis;

It is further ordered, adjudged and decreed that

there is hereby distributed to the said James L.

Flood and James H. Follis, as trustee under the

trusts declared by said last will and testament, upon

their giving bonds according to law in the sum of one

hundred dollars, with two or more sufficient sureties

to be approved by the Judge of this Court, the simi

of two thousand, seven hundred and fifty dollars

($2,750.00) out of the said unexpended net income,

rents and revenue of said estate, the same being her

legacy at the rate of five hundred doUai^s per month,

which was intended by said testator as a legacy to

the said ^fargaret De Vecchi, upon trust and with

direction to the said trustees to pay the same unto

the said ^Margaret De Vecchi, the said sum of two

tliousand seven hundred and fifty dollars ($2,750.00),

JK'ing the amount of sucli legacy which has accrued

from file date of the death of the said testator to the

date pf this decree. And tliere is also here])y dis-

tributed to tli(» said trustee-s, James L. Flood and

JaiiM's II. r\>llis, and tlie said executors are hereby

recjuii'ed to pay .'ind deliver to the snid trustees from

tlie date of this decree until the tinal distribution of
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said testator's estate, or until the further order of

this Court, out of the net revenues, income, issues

and profits of the said estate, quarterly in each quar-

ter of every year, a sum sufficient when added to one-

fifth of the net income, issues and profits of the said

two hundred and thirty—$1000.00—6% bonds of the

Southern Pacific Railroad of Arizona hereinbefore

distributed to the said trustees, to make an aggregate

sum of fifteen hundred dollars ($1500.00) in each

and every quarter year, with directions and upon the

trust to pay the same to the said Margaret De Vecchi

quarterly in each quarter of every year.

Nothing in this decree shall be construed or

deemed an adjudication of the rights of any devisee

or legatee named in said will, or any heir of the said

testator, as to any portion of or interest in the estate

of said testator, to which any of said heirs, devisees

or legatees may be entitled by rea'son of the death of

said Frederick F. Follis before the death of said tes-

tator.

Dated, November 16th, 1900.

J. V. COFFEY,

Judge.
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Exhibit 3 to Amended Complaint.

In the Superior Court of the City and County of San

Francisco, State of California,

In the Matter of the Estate of RICHARD H. FOL-

LLS, Deceased.

James L. Flood and James H. FoUis, executors of

the last will and testament of Richard H. Follis, de-

ceased, having heretofore presented to and filed in

this Court their final account as such executors, to-

gether with a petition for final distribution of the

said estate, praying therein for an order finally set-

tling and allowing the said account, and finally dis-

tributing said estate;

And now the settlement of said final account, and

tlie liearing of said petition for final distribution

reguhirly coming on this day to be heard; and due

proof having now and here been made to the satis-

faction of the Court that tli(^ clerk of this court has

heretofore duly given notice of the time and pUu-e of

the hcai'iug of the ]K»titiou for the settlement of said

final account and of said ])etition for final distribu-

tion, })y causing notices thereof to be ])oste(l in at

least three public places in the (^ity and (\)unty of

San Francisco, State of California, which said notices

were so jKJsted feu* at leasl: ten days ])ri()r to the day

appointed for the settlement of said final account and
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the hearing of said petition for final distribution, and

were in due form of law, and set forth among other

things that the said account was rendered and filed

for subsequent final settlement, and that a petition

for the final distribution of said estate was filed with

said account;

And it further appearing to the satisfaction of this

Court that notice of the hearing of said settlement

of said final account, and of the said petition and ap-

plication thereby made, has been duly given in the

manner provided by law, and that the notice so given

thereof was and is in all respects in accordance with

law;

And no person interested in said estate, or other-

wise, having now, or at any time, appeared or ob-

jected to the said account, or to any item thereof or to

the application made by said petition, or having in

any way made or filed any objections to the settle-

ment of said final account, or the granting of said

petition, or having in any manner contested, resisted

or objected to the same, or either of them, or any

part of either of them;

And witnesses having been sworn, and documents

having been presented and introduced; and the said

matter having been fully heard, and having been duly

submitted to this Coui't for determination;

And all and singular, the law and the facts having

been fully considered, this Court, upon and after a
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full examination and hearing thereof, now finds and

decides as follows:

I.

That said account contains a full, true and correct

account of all receipts by the said executors of all

sums of money belonging to said estate which have

come into their hands, or the hands of either of them,

and that the said account contains a full, true and

correct statement of all monevs disbursed bv the

said executors to the date hereof. That in said final

account said executors have charged themselves with

the whole of the estate of said deceased which has

come to their possession, and with all the interest,

income and profits of the said estate, and have al-

lowed therein all necessary expenses in the care and

management and settlement of said estate, except

attornev's fee and connnissions.

n.

Tliat all claims against the said estate have been

fully paid. That all the debts of said estate, all fun-

eral expenses, and all expenses of administration,

except the fees to be paid to the attorneys for said ex-

ecutors and commissioners, have been paid in full:

That all national. State, county and nnuiicii)al

taxes legally levied upon the said ])ropei'ty of said

estjite, and all taxes to the date hereof against the

said estate and j)r()perty thereof, excepting the taxes
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which became a lien on said property on the first

Monday in March of this year, and the war revenue

tax payable to the United States Government by the

said executors out of the respective sums distribut-

able for the benefit of the beneficiaries under said last

will and testament, have been fully paid by said ex-

ecutors, and the said estate is in proper condition to

be closed.

III.

That there is no cash on hand at the present time,

but the ordinary revenues of the estate which come

to the executors on the first of each month, will be

more than sufficient to meet: all moneys necessary to

close the estate; That there is now an overdraft in

the Nevada National Bank of San Francisco, for

five hundred and thirty-two and 80/100 dollars

($532.80) ; that all of the real and personal property

of said estate is set forth in Schedule ''B" attached

to the final account herein, and hereinafter particu-

larly described;

That the estimated expenses of closing said estate

will amount to $25.00.

IV.

That before the death of the testator, and after

March 15th, 1896, and before January 30th, 1897,

Frederick F. Follis, one of the children of said testa-

tor, named in his will, died.
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TV,

That the heirs at law and children of said deceased,

and the legatees and devisees under the last will of

said deceased, were, at the time of his death, and are

now as follows: Margaret De Vecchi, James H. Fol-

lis, Richard H. FoUis, Lillian Mary Griffin, nee FoUis,

Clarence George FoUis, and James L. Flood and

James H. FoUis, as trustee under the trusts created

bv said last will and testament of said Richard H.

FoUis, deceased.

V.

That said Richard H. FoUis died on the 31st day

of May, 1900, in the City and County of San Fran-

cisco, State of California, leaving property therein,

and this Court, on the 28th day of June, 1900, duly

gave, made and entered an order admitting his last

wiU and testament, consisting of two instruments,

one instrument dated March 15th, 1896, and the other

a codicil thereto dated January 30th, 1900, to probate

as the last will and testament of said Richard H.

FoUis, deceased, and by the same order James L.

T^ood was appointed executor of the last will and

testament of said Richard 11. FoUis, deceased, and

iniiiiediately qualified as such, and entered upon the

nflministration of the said estate, and thence hith-

erto has contimu'd t(» administer the said estate;

That thereafter, and on the 3d day of August, 1900,

by an order duly given, made and entered by said
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Superior Court, James H. Follis was apjxjinted joint

executor with said James L. Flood, of the said last

will and testament of said Richard H. Follis, de-

ceased, and he immediately qualified as such, and has

thence hitherto continued to administer said estate,

and to act as the joint executor of said last will and

testament of said Richard H. Follis, deceased, to-

gether with the said James L. Flood.

VI.

That pending the administration of the said estate,

and on the 16th day of November, 1900, after notice

having been duly filed therein, this Court duly gave,

made and entered a decree of partial distribution of

a portion of the estate of said deceased, which said

decree of partial distribution is now of record in the

records of this Court, in Book 266, page 487, and is

hereby referred to and made a part hereof, and there-

after, and in accordance with said order, and after

bonds having been duly filed in accordance with said

order and decree, the same were duly distributed to

the distributees therein named, the property thus

distributed being the specific devise to Lillian Mary

Griffin, nee Follis, and a portion of the property to

James L. Flood and James H. Follis, as trustees

under the trvists declared by said last will and testa-

ment, that is to say: said Lillian Mary Griffin, nee

Follis, received the said specific devise set forth in
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said will in accordance with said decree of partial

distribution, and said trustees have received from

said executors the following property

:

(a) Two hundred and thiii:y $1,000 first mort-

gage six per cent bonds of the Southern Pacific Rail-

I'oad Company of Arizona;

(b) The siun of eleven thousand dollars ($11,000)

mentioned in said decree of partial distribution, and

which said executors were directed to distribute in

equal shares unto James H. Follis, Richard H. Follis,

L^'llian Mary Griffin, nee Follis, and Clarence George

Follis;

(c) That on the 6th day of June, 1901, said trus-

tees did receive from the executors of the last will

and testament of said Ricl;ard H. Follis, deceased,

the sum of nine thousand two hundred and twenty

dollars ($9,220.00) in accordance with said decree

of partial distribution;

(d) That on the 6th day of June, 1901, said trus-

tees did receive from the executors of the last will

and testament of said Richard H. Follis. deceased,

the suiu oT one liundred and forty-seven and 50/100

dollars ($147.50) in accordance with said decree of

])ai'tial distribution.

VII.

That in and \)y said last will and testament, to wit,

that iH)i-ti(ui whicli is dated Marcli 15th, 1896, after

certain specific devisoy to Lillian Mary Griffin, nee
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Follis, of property therein described, the testator, by

clause number four of his will, devised all his resid-

uar}^ estate unto James L. Flood, and his son, Fred-

erick F. Follis, now deceased, in trust for the pur-

poses therein specifically set forth;

That subsequent thereto, and under and by virtue

of the terms of said last will and testament, to wit,

that portion which is dated January 30th, 1897,

which was a codicil to the instrument which is dated

March 15th, 1896, the said testator substituted

James H. Follis as trustee of the said trusts in place

of said Frederick F. Follis, now deceased.

vni.

That the said executors, under order of Court in

that behalf duly given and made, caused to be pub-

lished in a newspaper published in said City and

County of San Francisco, a notice to the creditors of

said decedent, requiring all persons having claims

against said decedent, to exhibit them with the neces-

sary vouchers, to the said executors, at the place of

their busines, which was specified in said notice, and

the time specified in said notice for the presentation

of claims, was ten months after said first publica-

tion. That after said notice had been given as re-

quired by law and the order of Court in that behalf

made, and upon due proof of the publication of the

same to the satisfaction of the Court, an order or
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decree was on the Ttli day of June, 1901, duly given

and made by said Superior Court in the matter of

said estate, showing of record that due notice to the

ereditoi*s of said estate had been given and the said

order is hereby reaffirmed.

IX.

That Lillian Mary Griffin is the same person as

the person mentioned in said will under the name of

Mary Lilly Follis, and is the same person as the per-

son mentioned in these proceedings as Lillian Mary

PoUis, the said Lillian Mary Griffin having married

one Frank Wood Griffin subsequent to the decree of

partial distribution herein mentioned, and before the

date hereof.

That Margart De Vecchi is the same person men-

tioned in said last will and testament as Margaret

E. Follis.

Tliat Kichard H. Follis is the same pei'son men-

tioned in said last will and testament as Richard H.

Follis, Jr.

That Clarence George Follis is the same pei*son

mentioned in said last will and testament as George

Clarence Follis.

Now, therefore, <ni motion of ^fessre. Heller &

Powers, attorneys for the executoi's.

It is hereby ordered, adjudged and decreed as fol-

lows :
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I.

That said final account of said executors be, and

the same is hereby settled, allowed and approved as

rendered.

n.

That all acts and proceedings of the said executors,

and more particularly the acts in distributing the

said property under the said decree of partial distri-

bution be, and the same are hereby approved and

confirmed.

III.

That the said executors pay to the fiim of Heller

& Powers, attorneys for said estate, the sum of five

thousand dollars, which same shall be in full for

their services as attornevs for said executors.

IV.

That the commissions for said executors be, and

the same are hereby, fixed and allowed at the sum of

$11,353.49.

V.

That the expenses of the final distribution are

hereby fixed and allowed at the sum of twenty-five

dollars, and the said executors are instructed to re-

tain the same.

VI.

That the executors of said estate retain moneys

sufficient to pay the taxes which are now a lien upon
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the said property, but not yet payable, and moneys

enough to pay the war revenue tax in the amount

which shall be fixed bv the United States W'ar Reve-

nue Department on any and all sums distributed

hereunder, and that all the rest, residue and re-

mainder of the property of said estate, real personal

and mixed, and any other property belonging to said

estate not now known or discovered, which may be

hereafter discovered, and come to the possession of

said executors, or either of them, or to any other

person for said estate, or which is herein imperfectly

described, be, and is hereby distributed as follows:

All thereof to James L. Flood and James H. Fol-

lis, as trustees under the trust declared by the said

last will and testament of said deceased to receive the

rents, isues, income and profits of the same, and of

all and any o^her property into which the same may

be converted, or for which the same, or the proceeds

of the same may be exchanged, to and for the use

and l)onofit of Margaret E. De VeccOii, wife of Paola

De Vecchi, James H. Follis, Iticliard H. Follis, Lil-

lian Mary (Jriflin, nee Follis, and Clarence George

Fallis, witli full power and autluu'ity to the said

trustees, in their discretion, nl any and all times, to

sell all or any i)art of the said })roperty, and to re-

invest the pi-oceeds thereof, or of any ])art thereof,

in any ntlici- j»roporty, rcnl or ])ersonab and the sanic^

to again sell, exchange^, convey, invest and re-invest
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in the same manner, at all times, and as often as they

may deem necessary, and for the best interests of the

said beneficiaries, with full power and authority to

make all such alterations or repairs upon any real

property into which the said personal property ma}^

be converted, or in which the same may be invested

or re-invested, as they may from time to time think

proper, and also with full power to insure the same,

or such part or portion of the same as they may

think proper, in such sums, and with such companies

as they may think proper, and with further author-

ity to lease the same, or any part or portion thereof,

upon such terms and conditions, and for such time

as they may think proper; provided, however, that

said trustees shall make no lease thereof, or any

part of the same which shall endure longer than the

continuation of the trust; and also with full power

and authority in case of the loss or destruction by

fire, or otherwise, of any of the buildings or improve-

ments upon any of said property, to re-build and re-

construct the same in such manner, stvle and dimen-

sions as they shall see fit, and pay therefore out of

said rents, issues and profits provided, however, that

if the same cannot be practicably paid for out of

said rents, issues and profits, they may borrow such

amount of money upon such tenns, and for such

length of time as they shall deem necessary to pay

the costs and expenses of such rebuilding and recon-
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struction, and secure pa^Tnent therof by mortgage

upon the premises upon which such rebuilding or

reconstruction sliall be made, witli the covenants and

conditions usually made in such mortgages. The

cost of such re-building and re-construction shall be

primarily paid out of any insurance moneys that

may have been collected by said trustees, arising out

of the loss or destruction of the improvements so

re-built or re-constructed, next out of said rents, is-

sues and profits, and lastly out of the moneys raised

upon mortgage. In borrowing money, and execut-

ing mortgage therefor as aforesaid, such trustees

shall borrow^ the same for such lengths of time so

that the money borrowed, with the accruing interest

thereon, may be paid ouft of said rents, issues and

profits, consistently with the maintenance and sup-

port of said testator's children, but in such case the

judgment of said trustees shall be conclusive as to

the amount that shall be allowed to said children for

their maintenance and support, wliile the moneys

raised, with accruing interest thereon, secured by

mortgage aforesaid, are l)eing paid, and only after

full payment thereof will said trustees be obliged to

pay all of said net rents, issues and profits to said

Hiildren, as herein and hereby otherwise directed;

and witli fnHlier authority to pay and discharge all

taxes, assessments and chai'ges that may accrue

against or be levied upcm, oi* heconu^ a charge upon



Union Trust Company of San Francisco et al. 125

any or all property of said estate, whether State,

county, federal or municipal, or whatever name or

nature the same may be, and their payment of any

of same shall be deemed conclusive evidence of the

legality thereof, and of their having rightfully paid

the same in anv settlement of the said estate, or

wherever the same may come in question, and upon

further trust to pay the net income of rents, issues

and profits of the said property, orr of any property

into which they may be converted, or in which the

same may be invested or reinvested, as aforesaid,

quarterly, upon the first day of each and every quar-

ter of the year, equally, share and share alike, to the

said Margaret E. De Vecchi, James H. PoUis, Rich-

ard H. Follis, Lillian Mary Griffin, nee FoUis, and

Clarence George Follis, up to and until such time as

they shall respectively attain the ages following: To

Margaret E. De Vecchi until she shall attain the age

of thirty-nine years, to wit, on July 24th, 1905; to

James H. Follis, until he shall have obtained the age

of thirty-three years, to wit, on September 6th, 1905

;

to Richard H. Follis, until he shall attain the age

of thirty-one years, to wit, on February 6tli, 1907;

to Lillian Mary Griffin, nee Follis, until she shall at-

tain the age of twenty-nine years, to wit, on August

28th, 1906 ; to Clarence George Follis, until he shall

attain the age of twenty-seven years, to wit, on Octo-

ber 30th, 1906; and as each one of said beneficiaries
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of said trust shall respectively attain their several

and respective ages as hereinbefore last expressed,

the said trustee shall within thirtv davs thereafter,

or as early as practicable, cause an appraisement to

be made of all the property then remaining in trust,

Such appraisement shall be made by three impai*tial

appraisers selected in the manner following, that is

to say : Said trustees shall select one of said apprais-

ers, and two other impartial appraisers shall be se-

lected by all of said beneficiaries to whom distribu-

tion of his or her share shall not have been already

made as herein provided, who shall then be accessi-

ble and ready in said City and County of San Fran-

cisco, to make such selection, and the said three ap-

praisers so selected shall make an appraisement of

all property then remaining in trust, the judgment

of a majority of said appraisers to be conclusive in

case they do not all agree on such appraisement.

Thereupon said trustees shall divide the amount of

sufli a])praisement into such num])er of aliquot

parts as shall correspond io the number of such ben-

eficiaries to wliom distribution shall remain to be

made. Upon ascertaining the amount of such ali-

(juot parts, said trustees shall convey to the bene-

ficiaries nttnining the age her(Miil)efore ex])ressed,

his or her ali(|Uot part accoi'ding to tlie valuation

stated in sudi appraisement, in severalty and in

specie so far as tlie same mny be practicable. If, in
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making siicli division, the property in specie shall

prove to be less than the amount of the aliquot share

of the beneficiary entitled to distribution, said trus-

tees shall make the same equal to such amount by

pa\Tnent in money of the amount of the difference.

If, however,- such property shall prove to be in value

in excess of the amount of the aliquot jDart of such

beneficiary, then, and in such case, said beneficiary

shall pay the amount of the difference to said trustee

to constitute a part of the property to be held in

trust by them as aforesaid. If the beneficiary so

entitled to distribution differ with said trustees in

respect to the selection of the property to be set aside

to him or her, then, and in that ease, the question in

difference shall be referred to the Presiding Judge

of the Superior Court of the City and County of

San Francisco for the time being, and his award

thereupon shall be binding and conclusive as to such

selection. The expenses attendant upon such ap-

praisements, including the expenses of conveyance

by said trustees as aforesaid, shall constitute part

of the expense of the administration of said trust,

and be pavable out of anv monevs of the aforesaid

rents, issues and profits. When the youngest bene-

ficiary to whom distribution is to be made, to wit,

Clarence George Follis, shall attain his age as here-

inbefore expressed, said trustees shall, without ap-

praisement, convey the residue of the property re-
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maining in trust, to him. In ease of the death of

any of said beneficiaries, before attaining the age at

which distribution is to be made, as hereinbefore

provided, then, and in that case, the share of such

child dying in case of his intestacy as prescribed and

provided for by the law of descents and distribution

of the State of California, and in case of his testacy,

as prescribed and directed in and by his last will

and testament, and the amount of his share shall be

ascertained in the manner hereinbefore provided,

except that the same shall be ascertained as of

the day of his death, instead of the day of his

attaining his or her age as hereinbefore pro-

vided, and upon such ascei'tainment, said trus-

tees shall convev such share to the beneficiaries en-

titled thereto by will or by descent as hereinbefore

directed.

That the said property now known which is dis-

tri})uted hereby, is particularly described as follo\\^,

to wit:

19 $1000.00—6^;; Imnds of the Southeni Pacific

"Railroad r(im])any of California, Series ^^H," 1905;

29 $1000.00—67r Bonds of the Southeni PaciHc

Railroad C()in})any of California, 1906;

500 $1000.00—6'; Bonds of the Northern K^iil-

way C<)in])aiiy of California; Office Fni'iiilure.
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REAL ESTATE.

Situate in the City and County of San Francisco,

State of California, and particularly described as

follows, to wit:

1. Commencing on the corner formed by the in-

tersection of the north line of California Street with

the east line of Davis Street, running thence north-

erly on the said east line of Davis Street, ninetv-one

(91) feet and eight (8) inches; thence at right angles

easterly and parallel with California Street, ninety-

one (91) feet and eight (8) inches; thence at right

angles southerly and parallel with Davis Street,

twenty-two (22) feet and eleven (11) inches; thence

at right angles westerly and parallel with California

Street, foii:y-five (45) feet and ten (10) inches

thence at right angles southerly and parallel with

Davis Street, sixty-eight (68) feet and nine (9)

inches to the north line of California Street, and

thence at right angles westerly along said north line

of California Street, forty-five (45) feet and ten

inches to the said east line of Davis Street, and said

point of commencement. Being a part of water

lot five hundred and forty-three (543) and five hun-

dred and forty-four (544), with the improvements

thereom

;

2. Commencing at a point on the westerly line

of Mission Street distant thereon one hundred and

twelve (112) feet and nine (9) inches northerly
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from the northerly line of Twenty-second Street,

and running thence northerly along said westerly

line of Mission Street, sixty-eight (68) feet and ten

(10) inches to a point distant one hundred and

eighty-one (81) feet and seven (7) inches northerly

from the northerly line of Twenty-second street;

thence southwesterly one hundred and forty (110)

feet and six (6) inches along the line which, if ex-

tended, would intersect the easterly line of Bartlett

street at a point distant thereon one hundred and

sixty-four (164) feet and ten (10) inches northerly

from the northerly line of Twenty-second Street;

thence running southerly and parallel with Mission

Street, sixty-seven (67) feet and seven (7) inches to

a line drawn from a point distant on the easterly

line of Bartlett Street ninety-six (96) feet and three

(3) inches northerly from the northerly line of

Twenty-second Street to a i)oint distant noHherly

on the westerly line of Mission Street, one hundred

and twelve (112) feet and nine (9) inclies northerly

from the northerly line of Twenty-se(*ond Street;

thence running northeasterly along said line, one

hundred and forty (140) feet and six (6) inches to

the point of commencement. Being ])ai't of Mission

l>I()ck Nnnihcr Sixtv-five with the iui])r()venients

tliei-eon.

Real pr()])erty situated in I lie County of Marin,

State of California, and particularly described as

follows, to wit:
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1. Beginning at a point which is the most south-

erly corner of the orchard on the lands of William

F. McAlester, said point of beginning being north

31° 2V east 502.1 feet from an oak stub marked P. &

E. standing in the southwesterly line of the McAles-

ter tract, and said oiak being south 59° 45' east, 1598

feet from the point where the said southwesterly

line of the McAlester Tract intersects the southerly

bank of the Santa Margarita Creek. Running

thence along the fence that now surrounds the said

orchard north 61° 40' east, 671.2 feet; north, 23°

west, 209.5 feet; south, 65° west, 250 feet; south, 56°

30' west 57 feet; south 64° west 250 feet; south 62°

west, 240 feet; south 54° 26' east, 256.7 feet to the

point of beginning. Containing an area of 3.75

acres. All courses by the true meridian, the mag-

netic variation being 16° 45' East; said premises be-

ing a portion of the Rancho San Pedro Santa Mar-

garita Las Guillinas.

2. Beginning at a point wdiich is the most south-

erly corner of the orchard on the lands of William P.

McAlester said point of beginning being north 31°

21' east, 502.1 feet from an oak stub marked P. & R.

standing in the southwesterly line of the McAlester

tract, and said oak being south 59° 45' east, 1598 feet

from the point where the said southwesterly line of

the McAlester tract intersects the southerly bank of

the Santa Margarita creek; running thence along
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the southeasterly line of an orchard north 61° 40'

east, 671.2 feet to a vineyard, thence along the

boundary line of said vinevard south 26° 23' east

42.3 feet; north 63° 49' east 179.3 feet; north 56° 56'

east 109.6 feet; north 60° 58' east 207.5 feet; north

89° 37' east 88.9 feet ; south 1° 10' west 24 feet; south

88° 50' east 56 feet; north 1° 10' east 24 feet; south

88° 50' east 16.5 feet; north 1° 10' east 5 feet; north

84° 44' east 86.2 feet; south 18° 6' east 199.9 feet;

north 70° V east 906. 6 feet; north 65° 51' east 94.1

feet; north 54° 05'- east 39.4 feet; noi-th 40° 19' east

69.2 feet to the most easterly point of vineyard;

thence north 30° 28' west 39.4 feet; north 20° west

55.2 feet; noii:h 27° 45' west 264.3 feet; north 46°

41' west 96.3 feet; north 74° 4' west 485.1 feet; north

77° 14' west 117.2 feet; Noii:h 72° 4' west 112.3 feet;

north 63° 31' west 94.2 feet; north 56° 9' west 287.2

feet; north 63° 14' west 128.5 feet to the most north-

erly point of vineyard; thence south 47° 21' west

91.2 feet; south 48° 58' west 167.5 feet; south 81"

40' west 268.1 feet; south 49;° 20' west 270.5 feet;

south 19° 5' west 230.9 feet; south 29° 35' west 261.5

feet; soutli 51° 50' west 501.9 feet; south 35° 45' east

255.5 feet; soutli 30 55' (»ast 42.4 feet to tlie north-

erly line of orchard; thence along orchard fence

south 62 west 171.3 feet; south 54° 26' east 256.7

feet to tli(^ point of begin in'ng. Containing an ai'oa

of forty-eight and 46/100 (48.46) acres. All
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courses run by the true meridian, the magnetic varia-

tion being 16° 45' east. The said premises being a

portion of the Rancho San Pedro Santa Margarita

Las Guillinas. Reserving and excepting to the said

grantor, his heirs and assigns, a perpetual right of

way for the water pipes now running through said

vineyard w^hich said pipes connect with two reser-

voirs of the said grantor with his dairy house, and

including in said reservation the right to said

grantor, his heirs and assigns, to enter the said

granted premises for the purpose only of making

necessary repairs in said pipe or replacing them

when necessary; with the improvements thereon.

3. Beginning at a point in the southerly boundary

line of that certain tract of land described in a deed

from William F. McAlester to R. H. Follis, and re-

corded in Book Sixteen (16) of Deeds, at page 95

of Marin County Records, said point being at the

end of the second course of the said description;

running thence along said boundary line north 63°

49' east 179.3 feet; north 56° 55' east 109.6 feet;

north 60° 58' east 207.5 feet; north 89° 37' east 88.9

feet; south 1° 10' west, 24.0 feet; south 88° 50' east

56.0 feet; north 1° 10' east 24.0 feet; south 88° 50'

east 16.5 feet; north 1° 10' east 5.0 feet; north 84°

44' east 86.2 feet; south 18° 6' east 199.9 feet; thence

leaving said boundary line south 70° 46' west 711.4

feet; north 22° 35' west 187.0 feet to the point of be-
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ginning. Area 3.73 acres. Magnetic variation IS""

45' east. Being the 3.73 acres tract lying south of the

vinevard and east of the orchard conveved to the
ft *'

said R. H. FoUis bv deed hereinabove mentioned.

It is further ordered that a certified copy of this

decree be recorded in the office of the County Re-

corder of the Citv and Countv of San Francisco,

State of California, and in the office of the County

Recorded of the County of Marin, State of Califor-

nia.

It is further ordered, adjudged and decreed that

upon said executors recording said certified copies

as aforesaid, and producing good and sufficient re-

ceipts for said personal property from said distrib-

utees, that they be discharged and relieved of their

obligations as such executors.

Done in open court this 26th day of June, A. D.

1901.

M. C. SLOSS,

Judge of the Superior Court.

[Endorsed]: Filed June 26, 1901. AVm. A. Deaue,

Clerk, l^y V. F. Northrop, Deputy Clerk.
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Exhibit 4 to Amended Complaint.

ANALYSIS OP NET RECEIPTS AND DIS-

BURSEMENTS TO BE USED IN OBTAIN-

ING CLEAR VALUE OP PERSONAL ES-

TATE.

Total net receipts as shown

by the final account $953,349.94

Amount thereof included in

inventory $906,106.59

Amount thereof from rents

of real property 8,900.00

Total amount from inven-

tory and real estate 915,006.59

Balance, being total amount

of receipts from all

sources, except rents of

real estate $ 38,343.35

DISBURSEMENTS.
Gross disbursements as per

final account $341,358.76

Amount thereof included

in partial distribution ... $276,867.50

Amount thereof expended in

re-investment 21,185.00
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Amount thereof expended in

re-im-estment 32,842.50

Balance, being net expenses

of estate 10,463.76

Total thereof in partial dis-

tribution and reinvestment. . . $330,895.00

EXPENSES UNDER DECREE.
Attorneys' fees $ 5,000.00

Executors' Conmiissions .... 11,353.49

Final expenses 25.00

Taxes for 1902, estimated as

in 1901 1,561.59

Total, from final decree and

taxes 17,980.08

Total expenses to close estate $ 28,443.84



UNITED STATES INTERNAL REVENUE.

LEGACIES AND DISTRIBUTIVE SHARES.
SCHEDULE of Legacies or Distributive Sliares arising from personal property of any icind whatsoever, being in cliarge or trust of JAMES L. FLOOD

and JAMES R. FOLLIS as 'E.vcciaors, said property passing from RICHARD H. FOLLIS, of the Citij and Count// of San Francisco, and State
of California, who deceased upon the 31st day of May, 1900, to the persons hereinafter mentioned; also the amount of such property, together with the
amount of duty or tax which has accrued or should accrue thereon, agreeably to the provisions of the Internal- Revenue Laws of the United States

Appraised vatus of Personal Estate

,

- - -

Total amount of receipts from all sources except rents of re

as per extract from final account hereto attached

Total amount legal dehls and expenses as per extract fi-t

account and final decree hereto attached.

Balance, clear value of Personal Estate, - - -

v*768,59L59

38,343.53

Total. 806,935.12

28,443.84

#778,49L28

James L. Flood and James H.

Follis, Trustees under the will

of R. H. Follis, deceased, who
hold the said above named

pruperty

alike, for each

following Beneliciariei

of the

, until

eby the

e- fifth

D lightei

Son

Son

D ughtei

Son

i

J

A
Dated at San, Francisco, this iSth day of fune, ,

$155698.25

155698.25

155698.26

155698.26

155698.26

6227.95

6227.95

622795

6227,95

6227.95

3.70409

3.81804

4.938945

4.588215

4.724610

I

$2306^.83

23771.52

30759.41

2857i4J
li

1

2942153
II

1

$173,016

178.338

346.039

321.4621

331.025;

TIT
The Beneficiaries elect to

accept the suggestion of

the Commission in letter

to Collector Lynch under '

date of April 20th, 1901.
'

and at the present tir

pay the legacy tax ;

annuity and to pay the

principal tax when
trust is distributed.

(2) In computing
pres,>nt worth for por-
tions of years the differ-

encebetween4 yearsand 5
years as set forth in

table is taken as 82193, and

the difference between 5
i

79032, and the se>

fractions thereof t;

and added to the res

: for

vhole years

1 the table.

: forth

the best of our knowle.

Jf. FOLLIS
L. FLOOD

nd belief, just and t

OEO. A. WRIGHT,
Dep. Coll.

1st Dist. Cal.

(Signed)
J. H. FOLLIS

J. L. FLOOD
Executors of the last ivill and testament
of Richard H. Follis, deceased.

NOTE.—PAYMENT OF TAX BEFORE DISTRIBUTION IS IMPERATIVE.
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A

i

I

I
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Exhibit 5 to Amended Complaint.

Form 47, Revised January, 1900.

UNITED STATES INTERNAL REVENUE.
Claim Under Series 7, No. 14, for Remission of Taxes

Abatable Under Sec. 3220 or Sec. 3221, R. S..

or Sec. 6, Act of March 1, 1879, as Amended.

State of California,

City and County of San Francisco,—ss.

James H. Follis of the City of * San Francisco and

State and County aforesaid, being duly sworn ac-

cording to law, deposes and says that the the is one of

the Executors of the Estate of Richard H. Follis, de-

ceased, that the said executors were engaged in the

business of Capitalists; that upon the 18th day of

July, A. D. 1901, they were assessed an internal-

revenue tax of Two Thousand Thirty-four and

65/100 dollars, t upon legacy taxes on the Estate

of R. H. Follis, deceased, which assessment of the

aforesaid tax should, as this deponent verily believes,

be abated in part or in whole for the following rea-

sons, viz : On the 28th day of June, the Executors of

the Follis estate paid Hon. J. C. Lynch, the Col-

lector of the First District of California, the sum

of $1,349.48 as the revenue tax on certain legacies
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distributed to James H. Follis and James L. Flood,

as Trustees, to be held for five years, ranging from

July 24, 1905, to February 6, 1907 (all of which is

set forth in full in our return made at that time),

the amount being computed in accordance with a

letter from the Hon. Commissioner to Hon. J. C.

Lynch, under date of April 20th, 1901, in which the

Hon. Commissioner said:

'^If the Executors desire to pay the tax at pres-

^'ent on the legacies to the children, under section 29

^'of the Act of June 13, 1898, there is no objection,

u* * * j£ ^Y-^Qj ^Q jj^^ desire to pay the whole tax

^^now, the value of the annuity derived from the per-

**sonal property left in trust is subject to legacy tax,

^^ provided the amount of the beneficiary interest to

^^the legatees from the estate exceeds the sum of

** $10,000. The value of this annuity is to be deter-

^^ mined from the approved tables."

Two of the annuities computed in this way are less

than $25,000, and there are more than $25,000.

We are now infonned that the Commissioner, in-

stead of fixing the rate on the present value of the

annuity, viz., 3/4 of a cent on all loss than $25,000,

and 1 1/8 cents on the amounts over $25,000, and

less tba^i $50,000, insists upon the rate being fixed as

based on the vabio of tlir legacy itself, to wit, $155,-

608.25.
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We feel that this construction has been placed upon

it under a mistake of facts. The will and decree of

distribution based thereon provide that the bene-

ficiaries shall take the trusts at the dates mentioned

in our computation, somewhere between July 24, 1905

and February 6, 1907, and that if either of the bene-

ficiaries die during that period, that their legatees

(in case there be a will) or the distributees under

the Code (in case there be no will), shall take the

property.

It will thus be that the trustees must ultimately

pay another legacy tax upon the amounts to be re-

ceived by the beneficiaries, or their devisees or dis-

tributees hereafter, no matter what happens.

Consequently the only matter before the Depart-

ment now is the tax upon the present value of the

revenue that they receive each year under the trust,

and that amount computed as the present worth of

an annuity, is the amount that should be used as a

basis of fixing the rate.

To illustrate our position more forcibly, let us take

a hypothetical case. Suppose the deceased had left

a widow, and that the widow was the residuary dis-

tributee under the trust, and that the children were

only entitled to the income of the money up to the

date mentioned, or until the time of their death, and

that thereafter that the mother should take the prop-

erty. As the widow would not be compelled to pay
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any legacy tax at all, of course there would be no

reason for computing the tax on the basis of the ul-

timate amount to be distributed, and therefore of

necessity the beneficiaries of the annuity would pay

the fixed rate based upon the present value of the an-

nuity.

Certainly we who are now electing to segregate

our ultimate benefits from our rights as annuitants,

should not be compelled to pay a different rate, es-

pecially as we ultimately will be compelled to pay

the larger rate when the trust is divided.

And this deponent now claims that for the reasons

above stated, the said Executors are justly entitled

to have Six Hundred Eighty-four 20/00 Dollars of

the aforesaid assessment remitted, and he now asks

and demands the same.

J. H. FOLLIS.

Sworn to and subscribed before me this 6th dav of

August, A. D. 1901.

R. N. FRTCK,

Dep. Coll.

*Give Post-office address,

tif a mem])er of a firm, state tlie fact,

t State for or upon what tax was assessed.

§Tlio party making the claim, and the Deputy Col-

lector certifying to the Siime, should make oath be-

fore a Revenue Officer when possible. When a claim
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is returned for amendment of the affidavit, the

amendment should be sworn to.

N. B.—Claims for remission of assessments against

Distillers should give the number of the distillery

and the month in which the tax accrued.

The substance of Circular No. 219 should be em-

braced in every affidavit on this Form, when ap-

plicable.

Exhibit 6 to Amended Complaint,

Form 47. Revised January, 1900.

UNITED STATES INTERNAL REVENUE.

Claim Under Series 7, No. 14, For Remission of

Taxes Abatable Under Sec. 3220 or Sec. 3221,

R. S., or Sec. 6, Act of March 1, 1879, as

Amended.

State of California,

City and County of San Francisco,—^ss.

James H. FoUis, City and County of *San Fran-

cisco and State and County aforesaid, being duly

sworn according to law, deposes and says that fhe

is one of the Executors of the Estate of Richard H.

Follis, deceased; that the said executors were en-

gaged in the business of Capitalists; that upon the

11th day of October, A. D. 1901, they were assessed

an internal-revenue tax of nine thousand three hun-
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dred and forty-one and 87/100 Dollars, additional

to $1349.88 originally paid and $684.20 subsequently

ordered! paid upon legacy taxes on the estate of R.

H. FoUis, deceased, which assessment of the afore-

said tax should, as this deponent verily believes, be

abated in part or in whole for the following reasons,

viz- : the reasons set forth in the memoranda attached

to the opposite page hereto and made a part hereof

and marked Exhibit ^'A."

^ And this deponent now claims that for the rea-

sons above stated, the said executors are justly en-

titled to have $9,341.87 of the aforesaid assessment

remitted and they now ask and demand the same.

J. H. FOLLIS.

§Sworn to and subscribed before me this 18th day

of October, A. D. 1901.

R. N. FRICK,

Deputy Collector.

*Give post-office address.

+If a member of a fimi, state the fact.

t State for or upon what the tax was assessed.

§The party makiiig tlie claim, and the I)e})uty Col-

lector certifying to the same, should make oath l)e-

fore a Revenue Officer when possil)]e. Wlien a claim

is ]'eturni'(l i'oi' amendment of tlu* affidavit, the

amendment should be sworn to.
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N. B.—Claims for remission of assessments

against Distillers should give the number of the dis-

tillery and the month in which the tax accrued.

The substance of Circular No. 219 should be em-

braced in every affidavit on this Form, when appli-

cable.

Exhibit ^*A.'^

The executors of the estate of Richard H. FoUis

have fully and fairly complied with all the require-

ments of this Department with reference to payment

of Inheritance tax.

In that behalf deponent shows that in reply to a

letter written the Department by the attorneys for

the executors of the estate, the Commissioner, under

date of April 20th, 1901, instructed J. C. Lynch, Esq.,

Collector of the First District of California, as fol-

lows :

^^If the executors desire to pay the tax at the pres-

*'ent time on the legacies to the children under Sec-

^^tion 29 of the act of June 13, 1898, there is no ob-

* Ejection. Please advise the attorneys, Messrs. Hel-

^4er & Powers. If they do not desire to pay the

*^ whole tax now, the value of the annuity derived

^^from the personal property left in trust is subject

^^to legacy tax, provided the amount of the bene-

'^ficiary interest to the legatees from the estate ex-

''ceeds the sum of Ten Thousand Dollars. The
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'^ value of this annuity is to be detennined by the ap-

*^ proved tables. The tax of the principal of the

** trust fund will then be required to be paid at the

*'time of distribution."

Relying upon this, the executors of the estate

caused the estate to be distributed to themselves as

trustees for the purposes named in the will ; that is

to say, so that the income thereof should be paid to

the children for certain limited periods and the prin-

cipal thereof should be paid to the heirs after the

expiration of certain fixed periods of time, ranging

from four years and one month to five years and

four months, the provisions of said trust being such

that the trustees were in no event to pennit the prin-

cipal of said trust to leave their hands until the time

mentioned.

On the distribution of said estate to said trustees,

the said executors elected to accept the suggestion

of the Commissioner in his letter dated April 20th,

1901, hereinbefore referred to, viz., to pay the legacy

tax as an annuity, and agreed to pay the princi])al

tax when the trust was distributed, that is to say,

wlien tlie same should vest, ])eing in five separate

payments, ranging from July 24th, 1905, to October

30th, 1906.

Sulysecjuent to that time the executoi^s were notified

that the Department I'liled that tlie rate to be charged
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upon the annuity should be based upon the amount of

the principal sum to be ultimately distributed, in-

stead of the amount of the annuity.

Upon this ruling the executors, on the 6th day of

August, 1901, applied to have the tax abated by the

sum of Six Hundred and Eighty-four and 20/00 Dol-

lars ($684.20), being the difference caused by the

change of rate, and the Department, on October 11th,

1901, notified the executors that they refused to abate

the amount, and on October 16th, 1901, the executors

paid the said amount of Six Hundred and Eighty-

four and 20/100 Dollars ($684.20) to Collector

Lynch.

Thereupon the executors were notified that an ad-

dition'al amount of Nine Thousand Three Hundred

and Forty-one and 87/100 Dollars ($9,341.87) was

by the Department held to be due because of the

reasoning set forth in the Treasury decisions num-

bers 383 and 388.

The facts in FoUis case, however, are entirely dif-

ferent from those covered bv the decisions named.

In decision 383, the children took life interests

only, and in case the Department did not collect dur-

ing the lifetime of the persons entitled to the life in-

terest, there would be no estate out of which the De-

partment could obtain the tax. Here, however, the

trustees hold the estate for a certain fixed time.
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whether the present beneficiaries enjoy the annuities

or not, and at the end of that certain fixed time the

estate is distributed by the trustees to certain named

parties or their successors, and before the trustees

distribute the estate at that time, they must, for

their own protection, pay the legacy tax. The ne-

cessity for the ruling in 383 is not present in this case.

In decision 383, the Department held that where

property was left in trust so that the income should

be paid to ^^A" for her life or until she re-married,

with the remainder to three children, '^B," ^^C,"

and **D" for their lives, thereafter to revert to other

parties in fee, that the present worth of the re-

versionary interests in the life estates were taxable

where those interests were vested.

In the Follis estate, the interests are not vested.

The trustees are now holding the estate, and as a

matter of fact the trustees may never distribute the

estate to the beneficiaries now living.

The Civil Code of California, Section 694, defines

a vested interest as follows

:

*^A future interest is vested wlien there is a per-

*\son in being who would liavc a right, defeasible or

** indefeasible, to the iimnediatc possession of the

**])roperty u])()n tlie ceasing of the intermediate or

** precedent interest."

In this case lliei-e is no intermediate or precedent

interset to cease, whereas in decision 383, if thc^ widow
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of the testator's son died or re-married, the inter-

est would have vested.

In other words, in decision 383 there was a pos-

sibilitv of the intermediate interest comin^^ to an end.

In this case there is no such possibility.

The legal title stands in the trustees in any event

until July 24th, 1905, and the trustees will then, but

not till then, be compelled to distribute one-fifth of

the estate to one of the children, in case he be living,

or to his successors in interest in case he be dead;

another undivided one-fifth will thereafter be dis-

tributed in a similar manner on September Gth, 1905

;

another on February Gth, 1907, another on August

27th, 1906; and another on October 30th, 1906.

If the Department should not identify the present

case from decision 383, it might result in preventing

the beneficiaries from enjoying any estate whatso-

ever.

We think the present case is covered by the excejD-

tion in the last paragraph of decision 383

:

'

' The other life interests in this estate are not now

*' taxable unless the Executor elects to pay the legacy

*^tax now, because it is now known what the issue

^^of the life tenants will be."

For instance, take James H. FoUis. At present he

is entitled to the income on $155,698.25. The income

is all which is vested in him. If he dies prior to Sep-

tember 6th, 1905, the said $155,698.25 not onlv is not
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vested in him, but never will have been vested in him

at all. He is therefore clearly within the ruling last

hereinabove quoted.

In the last paragraph of decision 383 the Commis-

sioner says

:

*^In the event that the executor elects to pay the

*'tax on the present worth of reversions in life estates

^Svhere the remainders are not vested, thereby re-

*^ leasing the estate from responsibility and liability

''for legacy tax for all time, the living issue of the

''life tenant will be the basis for determining the tax

"where the remainder goes to the issue of the life

"tenant."

It is very evident, therefore, that the l)asis of de-

cision 383 is that there exist one of two sets of facts,

viz., (1) either that the remainder shall be vested,

which is not the fact in this case, or (2) that the ex-

ecutors shall desire to pay the entire legacy tax for all

time, which is not the fact in this case, because to do

so would ])c to woi-k a ]>ossible great liardslii]^ on the

present owners of the income.

So far as the facts in this case as com})arcd with

T. D. 383 and 388 are concerned, there is no necessity

for this Depai'tment revoking its ruling already' made

herein.
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There is no question of depreciation or losses after

death as referred to in decision 388.

Every principle announced in both decisions may

be adhered to by the Department without being com-

pelled to do us the wrong of withdrawing its decision

given in this case on April 20th, 1901, at this late

day, after we have complied with it and cannot re-

gain our former position.

Moreover, had this Department not made the rul-

ing of April 20th, 1901, upon this particular case,

as.shown bv the letter to Collector Lvnch under that

date, or had the heirs understood at that time that

the Department would construe the distribution to

the executors as trustees, as a vesting of the estate,

notwithstanding that in truth and in fact it might

never vest in them at all, the distribution of the estate

w.ould have been withheld.

We are placed in this uncomfortable position be-

cause of reliance upon instructions from the Depart-

ment in this identical matter.

It certainly would be unfair for the Department

now to force pa}Tiient of the tax on the principal

amount from the persons w^ho have nothing but a

hope to live long enough to become beneficiaries. In

reality the children are only enjoying the benefits of
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the annual income, and have no rights in the prin-

cipal vested in them.

They followed the instructions of the Department

in a decision in this particular case, and permitted a

distribution to be made from James FoUis and James

Flood as Executors to James Follis and James Flood

as Trustees. The distribution accomplished nothing

for the heirs, it merely changed the name of the par-

ties holding the principal from ^'Executors" to

'^Trustees."

No rights became vested thereby, and no additional

privileges were gained. We respectfully request

that we be not compelled to pay a tax on something

we may never own, but to leave its payment until it

is vested in some person who will undoubtedly be very

glad to pay a tax on what he will then own as dis-

tributee, which tax the present trustees, who are

amply responsible persons, will insist upon being

paid at the time of the distribution to the beneficiar-

ies, in order to save themselves from liability there-

for, and consequently the Government will never at

any time be at any risk of losing its payment.
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Exhibit 7 to Amended Complaint.

Form 46.—Revised April, 1901.

Claim Under Series 7, No. 14, Revised, and Series 7,

No. 27, Supplement No. 1, For Taxes Improp-

erly Paid, or Refundable Under Remedial Stat-

utes and for Amounts Paid for Stamps Used in

Error or Excess.

U. S. INTERNAL REVENUE.

State of California,

City and County of San Francisco,—ss.

James H. FoUis of the *City of San Francisco

and State and County aforesaid, being duly sworn

according to law, deposes and says that the is one

of the Trustees founded under the will of Richard H.

FoUis, deceased, and prior to the decree of distribu-

tion to the Trustees was one of the executors of the

estate of Richard H. Follis, deceased. That thev

were engaged in the business of Capitalists; that

upon the 11th day of October, A. D. 1901, they were

assessed an internal revenue tax of Nine thousand

three hundred forty-one and 87/100 dollars, t which

amount they afterwards, on the 18th day of October,

A. D. 1901, paid to Hon. John C. Lynch, Esq., Col-

lector of Internal Revenue for the First District of

California, and which amount, as this deponent ver-
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ily believes, should be refunded for the following rea-

sons, viz.: and prior to that time and on the 15th

day of June, 1901, the said Executors had paid said

John C. Lynch the sum of $1349.48 as Eevenue Taxes

on certain legacies distributed to James H. Follis and

James L. Flood as Trustees, to be held by them for

five years and also on the 6th day of August, 1901,

had paid to said Hon. John 0. Lynch the further sum

of $684.20 because of increase in the rate charged

thus making in all a total siun of $2,033.68 paid by

the Executors on said legacies, grand total $11,375.55

paid by the Executors and the Trustees on contin-

gent interests which have not yet vested and which

amount, as this deponent verily believes, should be

refunded for the reasons set forth in the memoran-

dum hereto attached and made a part hereof and

marked Exhibit ''A."

And this deponent now clauns that, by reason of

the pa}Tiient of the said sum of Eleven Thousand

three hundred seventy-five and 55/100 dolhirs, they

are justly entitled to have the sum of Eleven tliou-

sand throe lumdred seventy-five and 55/100 dollars

refunded, and they now ask and demand the same or

such greater amount as the Conmiissioner of Internal

Revenue may find to liave been ei-i-oiieously ])aid, or

to be refunda1)le under remedial statutes. And tliis

deponent further makes oatli that he has not hereto-
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fore presented any claim for the refunding of the

above amount or any part thereof.§

J. H. FOLLIS.

Sworn to and subscribed before me, this 23 day of

July, A. D. 1902.

GEO. A. WRIGHT,
Dep. Collector.

*Give post-office address.

flf a member of a firm, state the fact.

t State for or upon what the tax assessed or the

stamps affixed.

§If a claim has been presented before, state the

fact in lieu of this.

Exhibit **A.'^

The executors of the estate of Richard H. FoUis

have fully and fairly complied with all the require-

ments of this Department with reference to pa^Tnent

of Inheritance tax, paying all under protest.

In that behalf deponent shows that in reply to a

letter written the Department by the attorney for the

executors of the estate, the Commissioner, under date

of April 20th, 1901, instructed Hon. J. C. Lynch,

Collector of the First District of California, as fol-

lows:

'

' If the executors desire to pay the tax at the pres-

ent time on the legacies to the children under Sec-

tion 29 of the Act of June 13, 1898, there is no ob-
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jection. Please advise the attorneys Messrs. Heller

& Powers. If they do not desire to pay the whole

tax now, the value of the annuity derived from the

personal property left in trust is subject to legacy

tax, provided the amount of the beneficiary interest

to the legatees from the estate exceeds the sum of Ten

Thousand Dollars. The value of this annuity is to

be determined by the approved tables. The tax of

the principal of the trust fund will then be required

to be paid at the time of distribution."

Rehdng upon this, the executors of the estate

caused the estate to be distributed to themselves as

trustees for the purposes named in the will ; that is

to say, so that the income thereof shoTild be paid to

the children for certain limited periods and the prin-

cipal thereof should be paid to the heirs after the

expiration of certain fixed periods of time, ranging

from four years and one month to five years and four

months, the provisions of said trust being such that

the trustees were in no event to permit the principal

of said trust to leave their hands until the time men-

tioned.

On tlie distribution of said estate to said trustees,

the said executors elected to accept the suggestion of

the Conmiissioner in his letter dated April 20th, 1901,

hereinbefore referred to, viz: to ])ay the h'gacy tax as

an annuity, and agi-eed to ])ay the i)rin('i[)al tax when

the trust was distribnted, that is to say, when the
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same should vest, being in five separate payments,

ranging from July 24th, 1905, to October 30th, 1906.

Subsequent to that time, the executors were notified

that the Department ruled that the rate to be charged

upon the annuity should be based upon the amount of

the principal sum to be ultimately distributed, instead

of the amount of the annuity.

Upon this ruling the executors, on the 6th day of

August, 1901, applied to have the tax abated by the

sum of Six Hundred and Eighty-four and 20/100

Dollars ($684.20), being the difference caused by the

change of rate, and the Department, on October 11th,

1901, notified the executors that they refused to abate

the amount, and on October 16th, 1901, the executors

paid the said amount of Six Hundred and Eighty-

four and 20/100 Dollars ($684.20) to Collector

Lynch.

Thereupon the executors were notified that an addi-

tional amount of Nine Thousand Three Hundred and

Forty-one and 87/100 Dollars (9,341.87) was by the

Department held to be due because of the reasoning

set forth in the Treasury decisions numbers 383 and

388.

It will be observed that the only amount of the leg-

acy which was vested in each of the children prior to

July 1st, 1902, was the income of $155,698.25, which

has accrued since the decree of distribution of the

estate, that is to say, since the 12th day of July, 1901,
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the legacy vested was less than $10,000, and conse-

quently none of the vested interest was subject to

Revenue Taxes, because it was less than $10,000, and

they are justly entitled to have the sum of $11,375.55

refunded by the act of Congress entitled, '^An Act to

provide for refunding taxes paid upon legacies and

bequests for uses of a religious, charitable, or edu-

cational character, for the encouragement of art, and

so forth, passed, June 27th, 1902, wherein it is pro-

vided that all taxes paid on contingent interest which

have not vested prior to July 1st, 1902, shall be re-

funded, and as none of the $11,375.55 was paid upon

any interest which vested prior to July 1st, 1902, on

which there was a proper tax the whole thereof should

be refunded.

Due service of the foregoing amended complaint

and receipt of a copy thereof are hereby admitted this

9th dav of Januarv, 1904.

MARSHALL B. WOODWORTH,
Attorneys for Defendant.

[Endorsed] : No. 13,339. In the Circuit Court of

the United States, Ninth Circuit, Nortliorn District

of California. Union Trust Company of San Fran-

cisco (a Corporation), et al. vs. John C. Lynch, Col-

lector, etc. Amended Comphiint. Filed Jan. 9, 1904.

Southard Ilolfman, Clerk. By W. B. Beaizley, Dep-

uty Clerk. Heller & Powers, Attorneys and Counsel-

ors at Law, Nevada Block, San Francisco, Cal.
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In the Circuit Court of the United States, Ninth Cir-

cuit, Northern District of California,

No. 13,339.

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H.

FOLLIS, as Trustees Under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD

H. FOLLIS, Jr., LILLIAN MARY ORIFFIN

and CLARENCE G. FOLLIS, Beneficiaries

Under the Trust Created by the Last Will of

RICHARD H. FOLLIS, Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Demurrer to Amended Complaint.

Now comes the defendant above named, by Mar-

shall B. Woodworth, United States Attorney for the

Northern District of California, and demurs to the

amended complaint of plaintiffs herein, on the ground
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that said amended complaint does not state facts

sufficient to constitute a cause of action.

Wherefore, defendant prays judgment dismissing

the amended complaint herein.

MARSHALL B. WOODWORTH,
L'nited States Attorney,

Counsel for Defendant.

Certificate of Counsel.

I, Marshall B. Woodworth, L'^nited States Attor-

ney for the Northern District of California, counsel

tor defendant in the above-entitled action, do hereby

certify that, in my opinion, the foregoing demurrer

of said defendant to the amended complaint herein,

is well founded in point of law.

MARSHALL B. WOODWORTH,
United States Attorney,

Counsel for Defendant.

Sendee of copy of the within demurrer to amended

complaint admitted this 13th day of February, A. D.

1904.

HELLER & POWERS,
Attorneys for Plaintiffs.

[Endorsed] : No. 13,339. In the Circuit Court of

the United States, for the Northern Dist. of Califor-

nia. Union Trust Com])any et al, Plaiiitiffs, vs.

John C. Lynch, Collector, etc., Defendant. Demur-

rer to Amended (\)ttnplaint. Fihul February 13,

J904. Southard Hoffman, (lerk. l]y W. B. Beaiz-
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ley, Deputy Clerk. Marshall B. Woodworth, United

States Attorney, for Defendant.

In the Circuit Court of the United States, Ninth Cir-

cuit, Northern District of California,

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H.

FOLLIS, as Trustees Under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, Jr., LILLIAN MARY GRIFFIN

and CLARENCE G. FOLLIS, Beneficiaries

Under the Trust Created by the Last Will of

RICHARD H. FOLLIS, Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Second Amended Complaint.

Plaintiffs by leave of Court first had and obtained,

file this their second amended complaint herein and

complain of the defendant, and for cause of action

allege

:
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I.

That at all the times herein mentioned plaintiff,

Union Trust Company of San Francisco, was and

now is a corporation organized and existing under

the laws of the State of California, with its principal

place of business in the City and County of San

Francisco.

Tliat at all the times herein mentioned James H.

Follis and Union Trust Company of San Francisco

were, except as herein mentioned, and they now are,

the trustees under the trust declared by the Last

AVill and Testament of Richard H. Follis, deceased,

as hereinafter more particularly appears.

That at all the times hereinafter mentioned the

said plaintiffs, JVIargaret De Vecchi, James H. Fol-

lis, Eichard H. Follis, Jr., Lillian Mary Griffin and

Clarence G. Follis, were and they now are, the bene-

liciaries under the trust de^'lared by the last will

and testament of Richard H. Follis, deceased;

Tliat at all the times herein mentioned the de-

fendant, John C. Lynch, was and now is tlie Col-

lector of United States Internal Revenue of the First

District of California.

IT.

That one, Richard H. Follis, died in the City and

County of San Francisco, State of Califoi-nia, on or

fibont tlio 31st day of May, 1900, ]>eing a r(\si(lont

thereof at the time of his death and leaving property
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therein, and leaving a last will and testament a copy

of the trust clause of which is attached hereto and

marked ''Exhibit 1," and made a part hereof; that

proceedings were had and taken in accordance with

the laws of the State of California for the probate of

taid last will and testament in the Superior Court of

the City and County of San Francisco, State of Cali-

fornia, which proceedings were and are numbered

23,359, and entitled ''In the matter of the estate of

Richard *H. FoUis, deceased," and that in said pro-

ceedings, on or about June 28, 1900, after the filing

of the last will and testament of said decedent, the

said Superior Court duly gave and made an order

admitting said last will and testament to probate, and

appointing one, James L. Flood, and the plaintiff,

James H. FoUis, executors thereof, who immediately

thereafter qualified and continued to act as executors

until the close of the administration of said estate.

III.

That after proceedings regularly had and taken

in said probate proceedings by an order of said Su-

perior Court duly given and made on the 16th da.y of

November, 1900, a portion of the property of said

estate was, by the decree of partial distribution, dis-

tributed unto James L. Flood and James H. Follis,

as trustees under the trust declared by said last will

and testament. That after proceedings regularly



164 John C. Ljjncli vs,

had and taken in said probate proceedings, by an

order of said Superior Court duly given and made on

the 26th day of June, 1901, the balance of the prop-

erty of said estate was, by decree of final distribu-

tion, distributed unto James L. Flood and James H.

FoUis, as trustees under the trust declared by said

last will and testament, a copy of the portion thereof

referring to the portions distributed to the trustees

of said beneficiaries, is hereunto attached and marked

^'Exhibit 2" and made a part hereof. That all prop-

erty distributed to said trustees under both the par-

tial decree of distribution and the final decree of dis-

tribution was, from the date of distribution to the

time of commencement of this action, held by said

trustees.

lY.

That just prior to said final distribution, the said

executors filed, as prescribed by hnv, with the said

defendant on form num])er 419, as revised iMarcli

24, 1899, a sche(hile and return under Sections 29 and

30 of the Act of Congress of June 13, 1898, showing

the taxes assessed against tlie legacies and disti-il)ut-

ive shares un(h*r tlie hist will and testament of said

decedent, and under the decrees of distribution given

and made in said jM'obati* jn'oceedings, which retnrn

showed the tax against tlie al)ove named loeneficiaries

in the amounts following respectively: Margaret De



Union Trust Company of San Francisco et al. 165

Vecchi, $173,016; James H. Follis, $178,338; Richard

H. FoUis, Jr., $346,039; Lillian Mary Griffin, $321.-

462 ; Clarence G. FoUis, $331,025, making a total of

$1,349.88, which said total amount was by the said

executors paid to defendant on behalf of the bene-

ficiaries above named ; that said return is now on file

in the office of the Collector of United States Internal

Revenue for the First District of California, and is

hereby referred to and made a part hereof, and a

copy of same is hereto attached and marked ^^ Ex-

hibit 3."

That thereafter, an on or about the 29th day of

June, 1901, the decree of said Superior Court was

duly given and made discharging the said executors.

V.

That thereafter, on or about the 12th day of July,

1901, the said James L. Flood, resigned as one of said

trustees, and thereafter and after proceedings duly

and regularly had, and taken in the Superior Court

of the City and County of San Francisco, State of

California, in an action entitled, ''In the Matter of

the Resignation of James L. Flood, as Trustee, etc.,''

No. 77,175, the last-named court, on or about the

12th day of Jul}^ 1901, by a decree and judgment

duly given and made, accepted the said resignation of

James L. Flood, and appointed plaintiff. Union Trust

Company of San Francisco, his successor, and that

said corporation then became, ever since has been,
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and now is the joint and co-trustee with the said

James H. FoUis, of the trust created under the last

will and testament of Richard H. Follis, deceased,

and under the decree of final distribution hereinabove

referred to; and the whole of said residuary estate

was actually received by said trustees and the same

is now in their possession.

VI.

That subsequent thereto, certain other and further

moneys were paid to defendant by said trustees as

revenue taxes in the sum of $10,026.07, but the same

are not made a paii: of this amended complaint and

are only referred to because they formed a part of

the demand for refund of taxes hereinafter referred

to. That all the taxes aforesaid, which had been col-

lected by defendant, were collected upon the contin-

gent beneficial interest of Margaret De Vecchi, James

H. Follis, Richard H. Follis, Jr., Lillian Mary Grif-

fin, and Clarence G. Follis, none of wliich interests

had become vested prior to July 1, 1902, and none of

whicli interests have, since said decree of distribution

or since tlie deatli of liiclmrd TI. Follis, as af(U'esaid,

])ecome vested, and none of wliicli interests have at

any time become vested in jmssession or enjoyment

and llic income, reveiuie and j)roiit of none ot* which

interests amounted to the sum of $10,000 ])i'ior to

July 1, 1902, and plaintiffs alh^ge that the income,

revenue and prolit of each of said contingent beneti-
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cial interests, which were actually received by each

of said beneficiaries prior to July 1, 1902, did not ex-

ceed the sum of $8,000.

That these plaintiffs on or about the 23d day of

July, 1902, made application to said Commissioner

under the rules and regulations prescribed by him,

for a refund of all of said taxes so paid as aforesaid

claiming that the said sum of $11,375.95 had been

paid on contingent interests, which had not yet vested

and which should be refunded for the reason set forth

in the said claim, which are therein and herein set

forth, a copy of which said claim is on file in the of-

fice of the Collector of United States Internal Rev-

enue, First District of California, reference to which

is hereby made, and which is made a part hereof, and

a copy of the same is hereto attached and made a part

hereof and marked ^^ Exhibit 4."

VII.

That said Commissioner and said defndant refused

and still refuse to refund the $1,349.88 hereinbefore

referred to, or any part thereof, and the whole and

every part thereof is unpaid and the same con-

stitutes a part of said demand for refund.

VIII.

That the amount received by the said beneficiaries

and each of them prior to July 1, 1902, w^as and is

less than the sum of ten thousand dollars ; that is to
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sav, each of said children has received and had vested

in them from said estate and trust, prior to July 1,

1902, the following approximate smns : Margaret De

Vecchi, $8,000.00; James H. FoUis, $8,000.00; Eich-

ard H. Follis, Jr., $8,000.00; Lillian Mary Griffin,

$8,000.00, and Clarence G. Follis, $8,000.00.

Wherefore, plaintiffs pray judgment against said

defendant for the sum of $1,319.88, together with in-

terest thereon at the rate of seven per cent per an-

num from date of payment and for costs of suit here-

in.

HELLER & POWERS,
Attorneys for Plaintiff.

Exhibit 1 to Second Amended Complaint.

(Fourth Clause of Will.)

Fourth: All the rest, residue and remainder of

my estate, real and personal, wlierever situate and of

whatever name or nature the same may be, I hereby

give, devise and bequeath to my friend James L.

Flood, and my son Frederick F. Follis, in trust, nev-

ertheless to i-eceivc the rents, issues and protits of the

same to and foi- tlie use and benefit of my children,

namely, Margaret E. Follis, now wife of Dr. de

Vofchi, Frederick E. Follis, James II. Follis, Rich-

ard M. Follis, Junioi*, Maiy Lilly Follis and George

Clarence Follis.
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1. My said trustees are hereby empowered to

make all such alterations or repairs upon any of my
said property as they may from time to time think

proper.

2. To insure the same, or such part or portion of

the same as they may think proper against loss by fire

in such sum and with such companies as they may

think proper.

3. To lease said property, or any part or portion

thereof upon such terms and conditions and for such

time as they may think proper, provided, however,

that they shall make no lease thereof or any part of

the same w^hich shall endure longer than the con-

tinuance of this trust.

4. In case of the loss or destruction by fire, or

otherwise of any of the buildings or improvements

upon any of my said property to rebuild and recon-

struct the same in such manner, style and dimensions

as they shall see fit, and pay therefor out of said rents,

issues and profits, provided, however, that if the same

cannot be practicably and conveniently paid for out

of said rents, issues, and profits, they may borrow

such amount of money upon such terms and for such

length of time as they shall deem necessary, to pay

the cost and expense of such rebuilding and recon-

struction, and secure payment thereof by mortgage

upon the premises upon which such rebuilding and

reconstruction shall be made, with the covenants and
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conditions usually made in such mortgages. The cost

of such rebuilding and reconstruction shall primarily

be paid out of any insurance moneys there may have

been collected by said Trustees, arising out of the

loss or destruction of the improvements so rebuilt or

reconstructed, next out of said rents, issues and

profits, and lastly out of the moneys raised upon

mortgage as hereby authorized.

In borrowing money, the executing mortgage there-

for, as aforesaid, said Trustees shall borrow the sum

for such length of time, so that the money borrowed,

with the accruing interest thereon, may be paid out

of said rents, issues and profits consistently with the

maintenance and support of my said children, but

in such case the judgment of my said trustees shall

be conclusive as to the amount that shall be allowed

to them for their maintenance and support, while

the moneys raised, with accruing interest thereon,

secured by mortgage aforesaid, are being paid, and

only after full payment thereof, will said trustees be

obliged to pay all of said net rents, issues and profit,

to my children, as herein and liereby otherwise di-

rected.

Exhibit 2 to Second Amended Complaint.

(Sixth Finding of Decree of Distril)uti()n.)

Tliat ])e]uliiig tlio adininistratioii oT said estate,

and on the Kith day of November, 11)00, after notice

having been duly fik'd therein, this Court duly gave,
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made, and entered, a decree of partial distrubution

of a portion of the estate of said deceased, which said

partial decree of distribution is now of record in the

records of this Court, in Book 266, Page 487, and is

hereby referred to and made a part hereof, and there-

after, and in accordance with said order, and after

bonds having been duly filed in accordance with said

order and decree, the same were duly distributed to

the distributees therein named, the property thus dis-

tributed being the specific de^i.se to Lillian Mary Grif-

fin, nee FoUis, and a portion of the property to James

L. Flood and James H. Follis, as trustees under the

trust declared bv said last will and testament, that is

to say ; said Lillian Mary Griffin, nee Follis, received

the said specific devise set forth in said Avill in accord-

ance with said Decree of partial distribution, and

said trustees have received fix)m said Executors the

following property :

—

(a) Two hundred and thirty $1,000 First Mort-

gage Six Per Cent bonds of the Southern Pacific

Railroad Company of Arizona

;

(b) The sum of Eleven thousand Dollars ($11,000)

mentioned in said decree of partial distribution, and

which said executors were directed to distribute in

equal shares unto James H. Follis, Eichard H.

Follis, Lillian Mary Griffin, nee Follis, and Clarence

George Follis;
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(c) That on the 6th day of Jime, 1901, said Trus-

tees did receive from the executors of the last will

and testament of said Eichard H. Follis, deceased,

the sum of Nine thousand two hundred and twenty

dollars ($9,220.00) in accordance with said decree

of partial distribution;

(d) That on the 6th day of June, 1901, said trus-

tees did receive from the executors of the last will

and testament of said Eichard H. FoUis, deceased,

the sum of One Hundred and forty-seven and 50/100

Dollars (117.50) in accordance with said decree of

partial distribution.

(Sixth Clause of Decree of Distribution.)

That the Executors of said Estate retain moneys

sufficient to pay the taxes which are now a lien upon

the said property, but not yet payable, and moneys

enough to pay the War Eevenue Tax in the amount

which shall be fixed by the United States War
Eevenue Department on any and all sums distributed

hereunder, and that all the rest, residue and remain-

der of the property of and estate, I'eal, personal and

mixed, and any other property belonging to said

estate uot now known or discovered, which may W
hereafter discovered, and come to the possession of

said l^]xecutors, or either of them, or to any othei*

person for said estate, or wliich is lierein im])erfectly

described, be, and is hereby distri])ute(l as follows:

All thereof to James L. Flood and James II. Follis,
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as trustees under the trust declared by the said last

will and testament of said deceased, to receive the

rents, issues, income and profits of the same, and of

all and any other property into which the same may

be converted, or for which the same, or the proceeds

of the same may be exchanged, to and for the use

and benefit of Margaret E. De Vecchi, wife of Paola

De Vecchi, James H. Follis, Richard H. FoUis, Lil-

lian Mary Griffin, nee Follis, and Clarence George

Follis, with full power and authority to the said

Trustees, in their discretion, at any and all times,

to sell all or any part of the said property, and to

reinvest the proceeds thereof, or of any part thereof,

in any other property, real or personal, and the same

to again sell, exchange, convey, invest and reinvest

in the same manner, at all times, and as often as

they may deem necessary, and for the best interests

of the said beneficiaries, with full power and author-

ity to make all such alterations or repairs upon any

real property into which the said personal property

may be converted, or in which the same may be in-

vested or reinvested, as they may from time to time

think proper, and also with full power to insure the

same, or any part or portion of the same as they

may think proper, in such sums, and with such com-

panies as they may think proper, and with further

authority to lease the same, or any part or portion

thereof, upon such terms and conditions, and for such
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time as tliey may think proper, provided, however,

that said trustees shall make no lease thereof, or any

part of the same which shall endure longer than the

continuation of the tinist; and also with full power

and authority in case of the loss or destruction by

fire, or otherwise, of any of the buildings or improve-

ments upon any of said property, to rebuild and re-

eonstiiict the same in such manner, style and dimen-

sions as they shall see fit, and pay therefor out of

said rents, issues and profits, provided, however, that

if the same cannot be practicably paid for out of

said rents, issues and profits, they may borrow such

amount of money upon such temis, and for such

length of time as they shall deem necessary to pay

the costs and expenses of such rebuilding and re-

construction, and secure pa}^nent thereof by mort-

gage upon the premises upon which such rebuilding

or reconstruction shall be made, with the covenants

and conditions usually made in such mortgages. The

cost of such rebuilding and reconstruction shall be

primarily paid out of any insurance moneys that may

have been collected bv said trustees, arisintij out of

the loss or destruction of the improvements so re-

built or reconstructed, next out of said rents, issues

and profits, and lastly out of the moneys raised upon

moilgages. In borrowing money, and executing

mortgage therefor as aforesaid, such trustees shall

borrow the same for such lengths of time so that the
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money borrowed, with the accruing interest thereon,

may be paid out of said rents, issues and profits, con-

sistently with the maintenance and support of said

testator's children, but in such case the judgment

of said trustees shall be conclusive as to the amount

that shall be allowed to said children for their main-

tenance and support, while the moneys raised, with

accruing interest thereon, secured by mortgage afore-

said, are being paid and only after full payment

thereof will said trustees be obliged to pay all of

said net rents, issues and profits to said children, as

herein and hereby otherwise directed ; and with fur-

ther authority to pay and discharge all taxes, assess-

ments and charges that may accrue against or be

levied upon, or become a charge upon any or all

property of said estate, whether State, County, Fed-

eral, or Municipal, of whatever name or nature the

same may be, and their payment of any of same shall

be deemed conclusive evidence of the legality thereof,

and of their having rightfully paid the same in any

settlement of the said estate, or wherever the same

may come in question, and upon further trust to pay

the net income of rents, issues and profits of the said

property, or of any property into which the same

may be converted, or in which the same may be in-

vested or reinvested, as aforesaid, quarterly, upon

the first day of each and every quarter of the year,

equally, share and share alike, to the said Margaret
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E. De Vecchi, James H. .Pollis, Richard H. Follis,

Lillian Mary Griffin, nee FoUis, and Clarence George

Follis, up to and until sucli time as they shall re-

spectively attain the ages following: To Margaret E.

De A^ecchi until she shall attain the age of thirty-

nine years, to wit on July 21, 1905; to James H.

Follis, until he shall have obtained the age of thirty-

three years, to wit on September 6th, 1905; to Rich-

ard H. Follis, until he shall attain the age of thirty-

one years, to wit on February 6th, 1907; to Lillian

Mary Griffin, nee Follis, until she shall attain the

age of twenty-nine years, to wit, on August 28th,

1906; to Clarence George Follis, until he shall attain

the age of twenty-seven years, to wit, on October 30th,

1906; and as each one of said beneficiaries of said

trust shall respectivelv attain their several and re-

spective ages as hereinbefore last expressed, the said

trustees shall witliin thirty days tlioreafter, or as

early as practicable, cause an ai)praisement to be

made of all the ])roperty then remaining in trust.

8uch ai)])raisement shall be made by three impartial

ai)praisers selected in tlie manner following, that is

to say: Said trustees shall select one of said a])])rais-

ers, and two otiier impartial a])])raisers shall be

selected by all of said henciiciaries to whom distribu-

tion of his or her share shall not have been already

made as herein ])i"()vi(lc(l, who shall then be accessible

and ready in said City and County of San Francisco
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to make such selection, and the said three appraisers

so selected shall make an appraisement of all prop-

erty then remaining in trust, the judgment of a

majority of said appraisers to be conclusive in case

they do not all agree on such appraisement. There-

upon said trustees shall divide the amount of such

appraisement into such number of aliquot parts as

shall correspond to the number of such beneficiaries

to whom distribution shall remain to be made. Upon

ascertaining the amount of such aliquot parts, such

trustees shall convey to the beneficiaries attaining

the age hereinbefore expressed, his or her aliquot

part according to the valuation stated in such ap-

praisement, in severalt}^ and in specie so far as the

same may be practicable. If, in making such di-

vision, the property in specie shall prove to be less

than the amount of the aliquot share of the benefi-

ciary entitled to distribution, said trustees shall

make the same equal to such amount by payment in

money of the amount of the difference. If, how-

ever, such property shall prove to be in value in

excess of the amount of the aliquot part of such

beneficiary, then, and in such case, said beneficiary

shall pay the amount of the difference to said trustee

to constitute a part of the property to be held in

trust by them as aforesaid. If the beneficiary so

entitled to distribution differ with said trustees in

respect to the selection of the property to be set
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aside to him or her, then, and in that case, the ques-

tion in difference shall be referred to the Presidin£>-

Judge of the Superior Court of the City and County

of San Francisco for the time being, and his award

thereupon shall be binding and conclusive as to such

selection. The expenses attendant upon such ap-

praisements, including the expenses of conveyance

by said trustees as aforesaid, shall constitute part

of the expense of the administration of said trust,

and be payable out of any of the moneys of the

aforesaid rents, issues and profits. When the young-

est beneficiary to whom distribution is to be made,

to wit, Clarence George Follis, shall attain his age

as hereinbefore expressed, said trustees shall, with-

out appraisement, convey the residue of the prop-

erty remaining in trust, to him. In case of the death

of any of said beneficiaries, before attaining the age

at which distribution is to be made, as hereinbefore

provided, then, and in that case, the share of such

child dying in case of his intestacy as prescril)ed

and provided for by the law of descents and distribu-

tion of tlie State of California, and in case of his

testacy, as j)rescribed and directed in and by his

last will and testament, and the amount of his share

shall be ascertained in tlie manner hereinbefore ])ro-

vided, exce])t that the* same shall be ascertained as

of tlie day of liis death instead of the day of his

attaining liis oi- lier age as liereinbefore ])rovided,
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and upon such ascertainment, said trustees shall con-

vey such share to the beneficiaries entitled thereto

by will or by descent as hereinbefore directed.

Exhibit 3 to Second Amended Complaint.

ANALYSIS OF NET RECEIPTS AND DIS-

BURSEMENTS TO BE USED IN OBTAIN-

ING CLEAR VALUE OF PERSONAL ES-

TATE.

Total net receipts as shown

by the final account $953,349.94

Amount thereof included in

inventory $906,106.59

Amount thereof from rents

of real property 8,900.00

Total amount from inven-

tory and real estate 915,006.59

Balance being total amount

of receipts from all

sources, except rents of

real estate $ 38,343.35

DISBURSEMENTS.

Gross disbursements as per

final account $341,358.76

Amount thereof included

in partial distribution. . .$276,867.50
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Amount thereof expended

in re-investment $21,185.00

Amount thereof expended in

re-investment 32,842.50

Total thereof in partial dis-

tribution and re-invest-

ment $330,895.00

Balance being net expenses

of estate 10,463.76

EXPENSES UNDER DECREE.

Attorneys' fees $ 5,000.00

Executors' Commissions.... 11,353.49

Final expenses 25.00

Taxes for 1902, estimated as

in 1901 1,561.59

Total, from final decree and

taxes $17,980.08

Total expenses to close es-

tate $28,443.84
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I'atcd at San Francisco, this SSth day of June, igoi.

r that the above statement i

J. H. FOLLIS
J. L. FLOOD

owledge and belief, and that u-e have take:

''£0. ./. intlGST,
Dep. Call.

1st Dist. Cat.

,„. ,^ J. H. FOLLIS
(oigned)^

J. L. FLOOD
Executors of the last will and testar,

of Richard B. Follis, deceased.

NOTE.—PAYMENT OF TAX BEFORE DISTRIBUTION IS IMPERATIVE.
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Exhibit 4 to Second Amended Complaint.

Form 46.—Revised April, 1901.

Claim Under Series 7, No. 14, Revised, and Series 7,

No. 27, Supplemental No. 1, for Taxes Improp-

erly Paid, or Refundable Under Remedial Stat-

utes and for Amounts for Stamps Used in Error

or Excess.

U. S. INTERNAL REVENUE.

State of California,

County of San Francisco,—ss.

James H. FoUis, of tlie^ City of San Francisco and

State and Countv aforesaid beinof dulv sworn ac-

cording to law, deposes and says, that fhe is one of

the trustees founded under the will of Richard H.

Pollis, deceased, and prior to the decree of distribu-

tion to the trustees was one of the executors of the

estate of Richard H. FoUis, deceased, that they were

engaged in the business capitalists; that upon the

11th day of October, A. D. 1901, they were assessed

and internal-revenue tax of Nine Thousand Three

Hundred forty-oneand 87/100 dollars, Jwhich amount

they afterwards, on the 18th day of October, A. D.

1901, paid, to Hon. John C. Lynch, Esq., Collector of

Internal Revenue for the First District of Califor-

nia, and which amount, as this deponent verily be-

lieves, should be refunded for the following reasons,

viz.

:
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and prior to that time and on tlie 15tli day of June,

1901, tlie said Executors had paid said John C.

Lynch the smn of $1349.48 as Revenue Taxes in cer-

tain legacies distributed to James H. FoUis and

James L. Flood as Trustees to be held by them for

five years and also on the 6th day of August, 1901,

had paid to said Hon. John C. Lynch the further sum

of $684.20 because of increase in the rate charged

thus making in all a total sum of $2033.68 paid by

the Executors on said legacies and $9,341.87 paid by

the Trustees on said legacies, thus making the grand

total $11,375.55 paid by the Executors and the Trus-

tees on contingent interests which have not yet

vested, and which amount, as this deponent verily be-

lieves, should be refunded for the reasons set forth

in the memorandum hereto attached and made a paii;

hereof and marked Exhibit ^'A."

And this deponent now claims that, b}' reason of

the payment of the said simi of Eleven Thousand

Three Hundred and Seventy-five and 55/100 dollars

they are justly entitled to have the sum of Eleven

Thousand Three Hundred and Seventy-five and

55/100 Dollars refunded, and they now ask and de-

mand the same or such greater amount as tlie Com-

misioner of Internal Revenue may find to have ])een

erroneously paid, or to be refundal)le under remedial

statutes. Anrl tliis deponent further makes oath that

he hits not heretofore presented any claim for the re-

funding of the above 'amount or any part thereof. §

J. H. FOLLIS.
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Sworn to and subscribed before me, this 23rd day

of July, A. D. 1902.

GEO. A. WRIGHT,

Dep. Collector.

*Give post-office address.

flf a member of a firm, state the fact.

t State for or upon what the tax was assessed or

the stamps affixed.

§If a claim has been presented before, state the

fact in lieu of this.

Exhibit ^^A.'*

The executors of the estate of Richard H. Follis

have fully and fairly complied with all the require-

ments of this Department with reference to pay-

ment of Inheritance tax, paying all under protest.

In that behalf deponent shows that in reply to a

letter written the department by the attorney for

the executors of the estate, the Commissioner, under

date of April 20th, 1901, instructed Hon. J. C. Lynch,

Collector of the First District of California, as fol-

lows:

^^If the executors desire to pay the tax at the pres-

ent time on the legacies to the children under Section

29 of the Act of June 13, 1898, there is no objection.

Please advise the attorne}- s Messrs. Heller & Powers.

If they do not desire to pay the whole tax now, the

value of the annuity derived from the personal prop-
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erty left iu trust is subject to legacy tax, provided

the amount of the beneficiary interest to the legatees

from the estate exceeds the smn of Ten Thousand

Dollars. The value of this annuity is to be deter-

mined by the approved tables. The tax of the prin-

cipal of the trust fund will then be required to be

paid at the time of distribution."

Relying upon this, the executors of the estate

caused the estate to be distributed to themselves as

trustees for the purposes named in the Tsill; that is

to say, so that the income thereof should be paid to

the children for certain Ihnited periods and the

principal thereof should be paid to the heirs after the

expiration of certain fixed periods of time, ranging

from four years and one month to five years and four

months the provisions of said trust being such that

the trustees were in no event to pennit the principal

of said trust to leave their hands until the time men-

tioned.

On the distribution of said estate to said trustees,

the said executors elected to accept the suggestion of

the Commissioner in his letter dated April 20th, 1901,

hereinbefore referred to viz: to pay the legacy tax

as an annuity, and agreed to pay the principal tax

when the trust was distributed, that is to say, when

the same sliould vest, being in five separate pay-

ments, ranging rr(nii July 24th, 1005, to October 30tli,

IflOf).
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Subsequent to that time, the executors were noti-

fied that the Department ruled that the rate to be

charged upon the annuity should be based upon the

amount of the principal sum to be ultimately distrib-

uted, instead of the amount of the annuity.

Upon this ruling the executors, on the 6th day of

August, 1901, applied to have the tax abated by the

sum of Six Hundred and Eightj^-four and 20/100

Dollars ($684.20), being the difference caused by the

change of rate, and the Department, on October 11th,

notified the executors that thev refused to abate the

amount, and on October 16th, 1901, the executors

paid the said amount of Six Hundred and Eighty-

four and 20/100 Dollars ($684.20) to Collector Lynch.

Thereupon the executors were notified that an ad-

ditional amount of nine thousand three hundred and

forty-one and 87/100 dollars ($9,341.87); was by

the department held to be due because of the reason-

ing set forth in the Treasury decisions numbers 383

and 388.

It will be observed that the only amount of the leg-

acy which was vested in each of the children prior to

July 1st, 1902, was the income on $155,698.25, which

had accrued since the decree of distribution of the

estate, that is to say, since the 12th day of July, 1901,

the legacy vested was less than $10,000, and conse-

quently none of the vested interest was subject to

revenue taxes, because it was less than $10,000, and
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they are justly entitled to have the sum of $11,375.55

refunded by the act of Congress entitled ^^An Act to

provide for refunding taxes paid upon legacies and

bequests for use of a religious, charitable or educa-

tional character, for the encouragement of art, and

so forth, passed June 27th, 1902, wherein it is pro-

vided that all taxes paid on contingent interest which'

have not vested prior to July 1st, 1902, shall be re-

funded, and as none of the $11,375.55 was paid upon

any interest which vested prior to July 1st, 1902, on

which there was a proper tax, the whole thereof

should be refunded.

State of California,

Citv and Coimtv of San Francisco,—ss.

James H. Follis, being duly sworn, says : I am one

of the plaintiffs in the above-entitled action.

I have heaixl read the foregoing amended com-

plaint and know the contents thereof, and the same

is time of my own knowledge, except as to matters

whi(di are therein stated on my infonnation or lielief,

and as to those matters I believe it to be true.

J. H. FOLLTS.
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Subscribed and sworn to before me this seventeenth

(17th) day of January, 1906.

BEN. F. RECTOR, •

Notary Public in and for the City and County of San

Francisco, State of California.

Due service of the foregoing 2d amended complaint

and receipt of a copy thereof are hereby admitted

this 17th day of January, 1906.

ROBT. T. DEVLIN,

Attorney for Defendant.

[Endorsed] : No. 13,339. In the Circuit Court

of the United States, Ninth Circuit, Northern Dis-

trict of California. Union Trust Company of San

Francisco, etc., et al.. Plaintiffs, vs. John C. Lynch,

Defendant. Second Amended Complaint. Filed

January 18, 1906. Southard Hoffman, Clerk. By

W. B. Beaizley, Deputy Clerk. Heller & Powers,

Attorney for Plaintiffs. Heller & Powers, Attorneys

and Counselors at Law, Nevada Block, San Fran-

cisco, Cal.
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In the Circuit Court of the United States, Ninth Cir-

cuit, Northern District of Cailfornia,

UNION TRUST COMPANY OF SAN FEAN-

CISCO (a Corporation) and JAMES H.

FOLLIS, as Trustees under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, JR , LILLIAN MARY GRIF-

FIN and CLARENCE G. FOLLIS, Benefi-

ciaries under the Trust Created by the Last

Will of RICHARD H. FOLLIS, Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States Inter-

nal Revenue of the First District of Califor-

nia,

Defendant.

General Demurrer to Second Amended Complaint.

Comes now the defendant in the a bine-entitled ac-

tion and deinui>; to the plaintiff's second amended

comi)hiint u])()n tlie j^jrouiid.

That said coinplaint does not state facts sufficient

to constitute a cause of action.



Union Trust Company of San Francisco et al. 189

Wherefore, the defendant prays that said action be

dismissed and for his costs.

ROBT. T. DEVLIN,

United States Attorney, Attorney for Defendant.

Due service within demurrer admitted this Feby.

17th, 1906.

HELLER & POWERS,
Atty. for Plff.

[Endorsed] : No. 13,339. In the Circuit Court

of the United States, Ninth Circuit, for the N. Dist.

of California. Union Trust Co. vs. John C. Lynch.

Demurrer to 2d Amd. Complt. Filed February 23,

1906. Southard Hoffman, Clerk. By W. B. Beaiz-

ley, Deputy. Robt. T. Devlin, U. S. Attoney.

In the Circuit Court of the United States, Ninth Ju-

dicial Circuit, Northern District of California.

No. 13,339.

UNION TRUST COMPANY of SAN FRAN-

CISCO (a Corporation),

Plaintiffs,

vs.

JOHN C. LYNCH, as Collector of Internal Revenue,

Defendant.
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Stipulation and Amendment to Second Amended

Complaint.

It is stipulated that Exhibit 1 of plaintiff's orig-

inal complaint herein shall be deemed a part of the

second amended complaint and shall be deemed made,

served and filed.

Dated San Francisco, August 1, 1906.

HELLER & POWERS,
Attorneys for Plaintiffs.

ROBT. T. DEVLIN,

United States Attorney.

[Endorsed] : No. 13,339. In the Circuit Court

of the United States, 9th Cir., for the No. Dist. of

California. Union Trust Co. of S. F. vs. John C.

L\mch, Collector, etc. Stipulation and i\jnendment

to 2d Amended Complaint. Filed August 2, 1906.

Southard Hoffman, Clerk. Robt. T. Devlin, United

States Attorney.
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At a stated term, to wit, the July term, A. D. 1906,

of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and

for the Northern District of California held at

the courtroom in the City and County of San

Francisco on Thursday the 23d day of August,

in the year of our Lord one thousand nine hun-

dred and six. Present : The Honorable WILL-

IAM W. MORROW, Circut Judge.

No. 13,339.

UNION TRUST COMPANY of San Francisco,

etc., et al.

vs.

JOHN C. LYNCH, as Int. Rev. Collector.

Order Overruling Demurrer to Second Amended

Complaint.

Defendant's demurrer to the second amended

complaint herein, heretofore heard and submitted,

being now fuU}^ considered, and the Court having

delivered its oral opinion, it is in accordance with

said opinion, ordered that said demurrer be and

hereby is overruled, with leave to defendant to an-

swer herein within thirty days.
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In the Circuit Court of the United States, Ninth

Circuit, Northern District of California.

No. 13,339.

UNION TEUST COMPANY OF SAN FRAN-

CISCO (a Corporation) and JAMES H.

FOLLIS, as Trustees Under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, JR., LILLIAN MARY GRIF-

FIN and CLARENCE C. FOLLIS, Bene-

ficiaries Under the Trust Created by the Last

Will of RICHARD H. FOLLIS, Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Answer.

Comes now tlie defendant and, answerinijj plain-

tiffs' amended complaint, admits, denies and alleges,

as follows:

I.

That the estate of deceased distributed as all(\Li,(Ml

ill paragra])li III of 11u» (Munplaiiit, was (listril)utcd
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in accordance with the trust clause of the will of

deceased, and not otherwise, and that by reason of

said will, duly admitted to probate as in the com-

plaint alleged, and said decrees of distribution, each

of the legatees and devisees therein named, to wit:

Margaret E. De Vecchi, James H. FoUis, Eichard H.

Follis, Lilian Mary Griffin and Clarence George Fol-

lis, became absolutely vested with the right to receive

one-fifth of the issues and profits of the personal

property of said deceased of the value of $778,491.28,

after the payment of the expenses of executing the

trust under which said property was distributed, as

required in subdivisions 1, 2, 3, 4 and 5 of paragraph

^^ Fourth" of said will. That the times when and

the manner in which said net proceeds were by said

vdll and decrees of distribution required to be paid

to said legatees and devisees, were as required in sub-

division 6 paragraph '^Fourth" of said will. That

paragraph ''Fourth" and said subdivision of said

will are as follows:

''Fourth: All the rest, residue and remainder of

my estate, real and personal situate and of whatever

name or nature the same may be, I hereby give, de-

vise and bequeath to my friend James L. Flood and

my son Frederick F. Follis, in trust nevertheless to

receive the rents, issues and profits of the same to

and for the use and benefit of mv children, namelv,

Margaret E. Follis now the wife of Dr. De Vecchi,
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Frederick F. Follis, James H. Follis, Richard H.

Follis, Junior, Mary Lilly Follis and George Clar-

ence Follis.

1. My said trustees are hereby empowered to

make all such alterations or repairs upon any of said

property as they may from time to time think prop-

er.

2. To insure the same, or such part or portion

of the same as they think proper against loss by fire

in such sum and with such companies as they may

think proper.

3. To lease said property, or any part or portion

thereof upon such terms and conditions and for such

time as they may thing proper provided, however,

that they shall make no lease thereof or of any part

of the same which shall endure longer than the con-

tinuance of this trust.

4. In case of the loss or destruction by fire, or

otherwise of any of the ])uildings or im])rovements

upon any of my said property, to re])uild and recon-

struct the same in such manner, style and dimensions

as they sliall see fit, and ])ay therefor out of said

rents, issues and ])rofits, provided, however, that if the

same cannot be practicably and conveniently paid for

out of said rents, issues and ])iv)fits, they may luu-row

sucli amount of money up(m such Icnus aud Cor such

h'ligth «»r time as they shall deem necessary, to pay

the eofrt and exi)ensc of such rebuilding and recon-
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struction, and secure payment thereof by mortgage

upon the premises upon which such rebuilding or re-

construction shall be made, with the covenants and

conditions usually made in such mortgages. The

cost of such rebuilding and reconstruction shall

primarily be paid out of any insurance moneys

there may have been collected by said trustees aris-

ing out of the loss or destruction of the improvements

so rebuilt or reconstructed, next out of said rents, is-

sues and profits, and lastly out of the moneys raised

upon mortgage as hereby authorized.

In borrowing money and executing mortgage there-

for, as aforesaid, said Trustees shall borrow the sum

for such length of time, so that the money borrowed,

with the accruing interest thereon, may be paid out

of said rents, issues and profits consistently with the

maintenance and support of my said children, but

in such case the judgment of my said trustees shall

be conclusive as to the amount that shall be allowed

to them for their maintenance and support, w^hile

the moneys raised, with accruing interest thereon, se-

cured by mortgage aforesaid, are being paid, and

only after full pa^anent thereof will said trustees be

obliged to pay all of said net rents, issues and profits

to my children as herein and hereby otherwise di-

rected.

5. To pay and discharge all taxes, assessments

and charges that may accrue against or be levied
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upon or become a charge on any or all of said prop-

erty, whether State, County, Federal or Municipal,

of whatever name or nature the same mav be, and

their pa^^nent of any of the same shall be deemed

conclusive evidence of the legality thereof, and of

their having rightfully paid the same in any settle-

ment of the trust hereby created, or whatever the

same may come in question.

6 To pay the net proceeds of the income, rents,

issues and profits of said trust cjuarterly, upon the

first day of each and every quarter of the year equal-

ly, share and share alike, to all of my said children,

Margaret, Frederick, James, Richard, Mary and

George up to and until such time as each of them

shall respectively attain to the ages following, that is

to sav:
t.

Until said Margaret E. Follis, now wife of Dr. De

Vecchi, shall attain the age of thirty nine years;

until said Frederick F. Follis shall attain the age

of thirtv-five vears; until said James IT. Follis shall

attain the age of thirty-three years; until said Ricli-

ard 11. Follis, Junior, shall attain the age of thirty-

one vears; until said Marv J^illv Follis shall attain
ft / « t

the age of twenty-nine years, and until said George

Glarencc Follis shall attain the age of twenty-seven

years.''

That i?i the said rest, residue and remainder oT

said estate there was personal property of the clear
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value of $778,491.28, left by said deceased at the time

of his death, and after all debts and expenses of ad-

ministration of every nature and kind had been fully

paid, which said personal property was duly and

regularly distributed to said trustees in accordance

with the terms of said will at the times mentioned

in the complaint.

II.

That the said schedule and return referred to in

paragraph IV of the complaint showed the clear val-

ue of said personal property mentioned in the fare-

going paragraph to be at the time of the death of

deceased, and upon distribution of said estate and

the assessment and levy of said tax, the sum of $778,-

491.28. Said personal property was at all of said

times of said value. Said schedule and return fur-

ther show^ed the present clear value of the annuities

at the time of the death of deceased and upon the

distribution of said estate and the assessment and

levy of said tax derived respectively by said legatees

under the will of said deceased to be as follows : The

value of the legacy and annuity derived by Margaret

E. De Vecchi was of the value of $23,068.83; by

James H. Follis, $23,778.52; by Eichard H. Follis,

$30,759.41 ; Lillian Mary Griffin, $28,574.43 ; by Clar-

ence George Follis, $29,424.53. That the present

clear values of said legacies and annuities were at all

said times and down to July 1, 1902, the same as set
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forth in said schedule and return. That said an-

nuities, as provided by the tenns of said will, were

to be derived wholly from said personal property

and that the right to and title to said annuities vested

aboslutely and free from all contingencies in pos-

session and enjo\mient in said legatees by reason of

the will of said deceased. That such right and title

was capable of a present valuation and had a pi^esent

valuation, and that the values of such rights were

as fixed and determined for the purpose of levying

and assessing said tax, and that the valuations in

said schedule and return were correct valuations of

said rights. That the valuation of such rights is a

valuation of such annuities. That the amount and

^alue of the beneficiary interest from said estate

passing to each of the said legatees by reason of the

said will creating said legacies and anniuties, de-

rived from said i)ersonal property, was in each case

over ten thousand doHars. That the right to and

absolute title to said annuities 2>assed to said legatees

under the will of the said deceased upon the death

of said deceased, and the right to the enjoyment and

use of and the enjoyment and use of said annuities

passed at said time; and that said legatees since dis-

tribution of said estate have in farl been in the en-

joyment and use of the annuities respectively be-

(jueathed to them, and have i-(\<;nlarly received said

annuities at tlie times mentioned in said will and de-
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crees of distribution, although the corpus of the trust

estate has been in possession of said trustees. That

said tax was in all respects duly and regularly levied

and assessed and voluntarily paid by plaintiffs and

their predecessors without objection or protest, and

that said valuations were made and said tax com-

puted by plaintiff and their predecessors, and at no

time have said valuations been objected to by plain-

tiffs in any way and that the same are correct and

comply with the law requiring said tax to be im-

posed.

Defendant denies said assessment was upon the

contingent beneficial interest of said legatees ; denies

said interests did not become vested prior to July 1,

1902; denies said interests have not at any time be-

come vested in possession and enjoyment or posses-

sion or enjoyment.

Defendant has no sufficient information or belief to

enable him to answer the allegation of the complaint

that prior to July 1, 1902, no one of the legatees

mentioned received on account of his or her annuity

a sum equal to $10,000.00, and placing his denial on

that ground defendant denies that prior July 1, 1902,

no one of the legatees received om account of his or

her annuity the sum of $10,000.00, and for the same

reason and on the same ground denies that the sums

received by the legatees prior to July 1, 1902, on

account of said legacies were in each case no greater
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than $10,000.00. Defendant alleges that such sums

as were received from the income, revenue and profit

provided in said trust; and for the same reason

and on the same ground defendant denies that the

amount received by said beneficiaries and each of

them prior to July 1, 1902, was and is less than the

sum of ten thousand dollars ; and denies that on ac-

count of said annuities each of said legatees has re-

ceived approximately only $8,000.00.

Upon information and belief, the defendant al-

leges that prior to July 1, 1902, by reason of said an-

nuities there became and was due and payable under

the temis of said trust in said complaint described

from said trustees and their successors in said com-

plaint mentioned to each of said legatees and annui-

tants a sum in excess of $10,000, the exact amount

being to the defendant unknown.

Wherefore defendant prays that the plaintiff take

nil and for cost.

ROBT. T. DELVIN,

United States Attorney,

Attorney for Defendant.

State of California,

City and County of San Francisco,—ss.

Jolin C. Lynch, being duly sworn, deposes and

says, tlmt lie is tlic dc^fciulaiit in tlie aliovo-ontitled

action; tliat he has Iieard read the f()r(\g()ing answer

and knows Hie contents thereof; that the same is
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true of liis own knowledge except as to those matters

therein stated on information and belief and as to

such matters he believes it to be true.

JOHN C. LYNCH.

Subscribed and sworn to before me this 5th day of

September, A. D. 1906.

[Seal] J. A. SCHAERTZER,

Deputy Clerk, U. S. Circuit Court, Northern Dis-

trict of California.

Due service of within answer admitted by copy

the 7th day of September, 1906.

HELLER, POWERS & EHRMAN,
Attorneys for Plaintiffs.

[Endorsed]. No. 13,339. In the Circuit Court

of the United States for the Northern Dist. of Cali-

fornia. Union Trust Comj)any, a corporation et al.

Plaintiffs, vs. John C. Lynch, Collector etc. Defend-

ant. Answer. Filed September 8th, 1906. South-

ard Hoffman, Clerk. By W. B. Maling, Deputy.

ROBERT T. DEVLIN, United States Attorney.
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In the Circuit Court of the United States, Ninth

Circuit, in and for the Northern District of Cal-

ifornia

No. 13,339.

UNIOX TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H.

FOLLIS, as Trustee under the Trust declared

by the Last Will of RICHARD H. FOLLIS,

deceased, and MARGARET DE VECCHI,

JAMES H. FOLLIS, RICHARD H. FOL-

LIS, JR., LILLIAN MARY GRIFFIN and

CLARENCE G. FOLLIS, Beneficiaries un-

der the Trust created by the last Will of

RICHARD H. FOLLIS, deceased.

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cal-

ifornia,

Defendant.

Demurrer to Answer.

Now come the almve-nanied })laintiffs and denuir

to defendant's answer to plaintiffs' amended com-

plaint in the al)ove-entitled action, on the ground that

the same does not state facts sufficient to constitute

a defense to the said amended comphiint. And
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plaintiffs hereby give notice that they will demand

judgment upon the pleadings, because the said al-

leged answer is irrelevant and immaterial.

Wherefore, these plaintiffs pray that the said an-

swer be declared to be irrelevant and immaterial, and

that plaintiffs be given judgment as prayed for in

their original complaint, and for their interest and

costs of suit herein.

HELLER & POWERS,
Attorneys for Plaintiffs.

Due service of the within demurrer and receipt of

a copy thereof are hereby admitted this 29th day of

October, 1906.

ROBT. T. DEVLIN,

United States Attorney and Attorneys for Defend-

ant.

[Endorsed] : No. 13,339. Superioir Court,

County of San Francisco, State of California.

Union Trust Co., of San Francisco (a Corporation),

and Jas. H. FoUis, as Trustees, et al. Plaintiffs, vs.

John C. Lynch, Collector of Internal Revenue, De-

fendant. Demurrer. Filed Oct. 29, 1906. Southard

Hoffman, Clerk. By W. B. Maling, Deputy Clerk.

Heller, Powers & Ehrman, Attorneys for Plaintiffs.

Heller, Powers & Ehrman, Atorneys at Law\ Union

Trust Building, San Francisco, Cal.
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At a stated term, to wit, the March term, A. D. 1907,

of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and

for the Northern District of California, held at

the courtroom in the Citv and Countv of San

Francisco, on Friday, the 8th day of March, in

the year of our Lord one thousand nine hun-

dred and seven. Present: The Honorable

JOHN J. DE HAVEN, Judge.

No. 13,339.

UNION TRUST COMPANY (a Corporation), et

al.,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector, etc..

Defendant.

Order Setting Aside Submission of Demurrer to An-

swer and Allowing Defendant to File Amended

Answer.

It is ordered, ])ursuant to the written ()])iiHon of

the Court, this day filed lierein tliat tlie order sub-

mittiiii;- plaintiffs' demurrer to clefendnnt's answer

lieretofore ujade and entered herein be and the same

hereby is set aside, and that defendant have ten davs

within wliicii to tile an amended answer.
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At a stated term, to wit, the March term, A. D.

]907, of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and for

the Northern District of California, held at the court-

room in the City and County of San Francisco, on

Friday, the 8th day of March, in the year of our

Lord one thousand nine hundred and seven. Pres-

ent: The Honorable JOHN J. DE HAVEN, District

Judge.

No. 13,339.

UNION TRUST COMPANY OF SAN FRAN-
CISCO, etc., et al.,

vs.

JOHN C. LYNCH, Collector, etc.,

Order Overruling Demurrer to Answer and Setting

Cause for Trial.

Upon motion of George Clark, Assistant United

States Attorney, and by consent of both parties here-

to, it is ordered that plaintiffs' demurrer to defend-

ant's answer be and the same hereby is overruled. It

is further ordered that this cause be set for trial on

Wednesday, March 13, 1907.
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In the United States Circuit Court, Ninth Circuit,

Northern District of California,

No. 13,339.

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), et al.,

Plaintiffs,

vs.

JOHN C. LYNCH, etc.,

Defendant.

Decision Filed March 14, 1907.

Upon consideration of the pleadings and of the
«

agreed statement of facts, filed herein on March 13,

1907, it is concluded as matter of law, that the plain-

tiffs are entitled to recover from the defendant, the

sum of one thousand three hundred and forty-nine

dollars and eighty-eight cents ($1,349.88), with in-

terest at the rate of seven (7) per cent per annum,

from October 18, 1901, and costs of suit. Let such

judgment be entered.

Dated, March 14, 1907.

JOHN J. DE HAVEN,
Judge.

[Endorsed]: No. V.\XV.). V. S. Circuit Court

Nintli Jiidici.'il Cii-cuit, Noi-llici'ii Disti-ict of Cnli-
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fornia. Union Trust Company of San Francisco,

et aL, vs. John C. Lynch, Collector. Decision.

Filed Mch. 14, 1907. Southard Hoffman, Clerk.

By W. B. Maling, Deputy Clerk.

In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of California.

No. 13,339.

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H.

FOLLIS, as Trustees under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, Jr., LILIAN MARY GRIFFIN
and CLARENCE G. FOLLIS, Beneficiaries

under the Trust Created by the Last Will of

RICHARD H. FOLLIS, Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.
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Judgment.

This cause having come on regularly for trial upon

the 13th day of March, 1907, being a day in the

March, 1907, term of said Court, before the Court,

sitting without a jury, a trial by jury having been

duly waived by the respective parties ; Messrs. Heller

& Powers, appearing as attorneys for plaintiffs, and

Robert T. Devlin, Esq., United States Attorney, and

George Clark, Esq., assistant United States Attor-

ney, appearing as attorneys for the defendant; and

the cause having been submitted to the Couii: upon

the pleadings, and the stipulation of facts filed here-

in, for consideration and decision, and the Court,

after due deliberation, having filed its decision in

writing, and ordered that judgment be entered here-

in in accordance therewith and for costs

:

Now, therefore, by virtue of the law, and ])y rea-

son of the decision aforesaid, it is considered by the

Court that the Union Trust Company of San Fran-

cisco, a corporation, and James H. Follis, as trustees

under tlio trust declared hy tlie last will of Richard

H. Follis, deceased, and ^largaret De Vecchi, James

H. Follis, RiHiard IT. Follis, Jr., Lillian :\Iary Griffin

and riarcnce G. Follis, bcneliciarios, under the ti'ust

created by the last will of Richard 11. Follis, de-

ceased, ])laiiitirfs, do have and recover of and from

John C. Lynch, Collector of United States Internal
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Eevenue of the First District of California, defend-

ant, the sum of one thousand eight hundred and

sixty and 66/100 ($1,860.66) dollars, together with

their costs in this behalf expended, taxed at $23.30.

Judgment entered March 14, 1907.

SOUTHARD HOFFMAN,
Clerk.

A true copy.

[Seal] Attest: SOUTHARD HOFFMAN,
Clerk.

By J. A. Schaertzer,

Deputy Clerk.

[Endorsed] : Filed March 14, 1907. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy

Clerk.

In the Circuit Court of the United States, Ninth

Judicial Circuit, in and for the Northern Dis-

trict of California,

No. 13,339.

UNION TRUST COMPANY OF SAN FRAN-

CISCO,

vs.

JOHN C. LYNCH, Collector, etc.,
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Clerk's Certificate to Judgment-roll.

I, Southard Hoffman, Clerk of the Circuit Court

of the United States, for the Ninth Judicial Circuit,

Northern District of California, do hereby certify

that the foregoing papers hereto annexed constitute

the judgment-roll in the above-entitled action.

Attesct my hand and the seal of said Circuit Court,

this 14th day of March, 1907.

[Seal] SOUTHAED HOFFMAN,
Clerk.

By J. A. Schaertzer,

Deputy Clerk.

[Endorsed] : Judgment-roll. Filed March 14th,

1 907. Southard Hoffman, Clerk. By J. A. Schaert-

zer, Deputy Clerk.

In the Circuit Court of the United States, Ninth

Circuit, Northern District of California.

No. 13,339.

UNION TRUST COMPANY (a Corporation), et

al..

Plaintiffs,

vs.

JOHN C. LYNCH, Collector, etc.,

Defendant.
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Opinion Filed March 8, 1907.

DE HAVEN, District Judge. The plaintiffs have

demurred to the answer and also moved for judg-

ment upon the pleadings. When the demurrer and

motion were argued, it was stated by counsel for both

parties, that the answer was to be amended by strik-

ing out certain denials, and in the points and au-

thorities filed by the defendant, it is said:

^'It has been stipulated by counsel that the de-

nial contained in the answer that the legatees un-

der the will of Eichard H. Follis received more than

$10,000 prior to July 1, 1902, shall be stricken out

so that the court may pass upon the point as to

whether the War Eevenue Act of June 13, 1898 (30

Stats, at L. 464), imposes a tax upon the legacies

under the will of Follis, even though the legatees un-

der the will did not, prior to July 1, 1902, come into

the possession of $10,000."

The answer, however, has not been amended, nor

has the stipulation of the parties that it should be

amended been reduced to writing.

Inasanuch as the pleadings are not in such form

as to present the question which the parties wish to

have decided, upon the motion for judgment, and

demurrer, the submission of the case will be set

aside, and the defendant allowed ten days within

which to file an amended answer.

So ordered.
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[Endorsed]: Xo. 13,339. U. S. Circuit Court

Ninth Judicial Circuit, Northern District of Cali-

fornia. Union Trust Co., a Corporation, vs. John

C. Lynch, Collector, etc. Opinion. Filed March 8,

1907. Southard Hoffman, Clerk. By W. B. Maling,

Deputy Clerk.

In the Circuit Court of the United States, Ninth

Circuit, Northern District of California.

No. 13,339.

UNION TEUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H. FOL-

LIS, as Trustees, etc.,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Bill of Exceptions.

Tlic above-entitled cause came on regularly for

hearin<ij upon the thirteenth day of March, 1907, he-

fore the Court sittiuuj witliout a jury, a jury havinuj

been cxpn^ssly waived by the parties. The cause*

was heard u])()n tlie pleadings and the followinuj

stipulation:
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In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of California.

No. 13,339.

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation), and JAMES H. FOL-

LIS, as Trustees, etc..

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Stipulation of Fact, etc.

It is hereby stipulated and agreed by and between

the parties to the above-entitled action, that in ad-

dition to the facts admitted by the defendant's an-

swer to the plaintiffs' second amended complaint,

the following facts are true and no evidence need be

introduced upon issues joined concerning the same,

and that this cause may be submitted for determina-

tion upon the facts adimitted by the pleadings and

these herein stipulated; viz.:

First. All the facts set forth in paragraph I of

the defendants answer are true;



214 John C. Lynch vs.

Second. That the said schedule and return re-

ferred to in the said complaint show the clear value

of said personal property mentioned in the said an-

swer to be at the time of the death of the deceased,

and upon distribution of said estate and at the time

of the assessment and levy of the said tax the sum

of $778,491,28. Said personal property Avas at all

of said times of said value. Said schedule and re-

turn further show the present clear values of the

rights to receive the income of said property held

in trust by plaintiffs at the time of the death of de-

ceased, and upon distribution of said estate, and at

the time of the assessment and levy of said tax, de-

rived respectively by said legatees imder the will of

said deceased, estimated in accordance with the an-

nuity tables mentioned in said schedule to be as

follows:

The value of the legacy derived by Margaret E.

De Vecchi, estimated in accordance with approved

annuity tables, was $2e3,068.83; by James H. Follis,

$23,778.52; by Richard H. Follis, $30,759.41; by Lil-

lian Mary Griffin, $28,574.43; by Chirence George

Follis, $29,424.53.

That the j)resent clear values of the riglits of the

respective legatees to receive the income from said

legacies for the respective periods during which tlie

trustees were to liold the corpus of the trust pro])-

erty and ])ay the income to the beneficiaries, as pro-
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Tided by said will, were at all times the same as set

forth in said schedule and return, to wit, as last

above 'estimated.

That said income, as provided by the terms of the

said will, was to be derived wholly from said per-

sonal property. That the right and title to receive

said income was capable of a present clear valuation

and had a present clear valuation, and that the val-

uations in said schedule and return, as last herein

set forth, were correct clear valuations of said rights.

That the present clear value of the rights to the

beneficial enjoyment of the bequest passing to each

of the said legatees by reason of the said will creat-

ing said legacies, derived from said personal prop-

erty, thus computed was in each case over $10,000.

That said legatees since the distribution of said

estate, referred to in said schedules have in fact

been in the enjoyment and use of the income of the

trust property bequeathed to the said trustees for

them, and have regularly received said income at

the tianes mentioned in said will and decrees of dis-

tribution, although the corpus of the trust estate

has been in possession of said trustees.

That the total amount received by each of said

beneficiaries to said trust hereinbefore mentioned,

as income from said trust property, on the legacies

which they will ultimately receive, if they live to

the dates referred to in the decree of distribution,
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aggregated in amount prior to July 1st, 1902, to

the total sum of $8,750 in each case, and no more.

And that no other sums were due and payable from

the trustees to the legatees prior to July 1st, 1902.

That the said tax was paid by plaintiffs and their

predecessors to defendant under protest, the protest

being on the ground set forth in the plaintiffs' sec-

ond amended complaint.

Dated San Francisco, March 13th, 1907.

ROBT. T. DEVLIN,

Attorney for Defendant.

HELLER & POWERS,
Attorne3^s for Plaintiffs.

[Endorsed]: Filed March 13, 1907. Southard

Hoffman, Clerk. By W. B. Maling, Deputy.

The cause having been submitted to the Court for

its decision and judgment on the pleadings and the

foregoing stipulation of facts, and having been duly

considered by the Court, it made and entered its

judgment and order herein on the fourteenth day of

March, 1907, which said judgment was in favor of

the plaintiff' and against the defendant, and for the

principal sum of one thousand three hundred and

forty-nine and 88/100 (,^1349.88) dollars, together

with interest amounting to five hundred and ten and

78/100 ($510.78) dollars.

After the enti'v of tlie said judgment, and witliin

the time allowed bv law, the said defendant duly and
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regularly prepared and served its proposed bill of

exceptions upon said judgment.

The foregoing bill of exceptions is full, true and

correct, and the undersigned attorneys for the

parties to said cause hereby stipulate that the same

may b€ settled and alloAved as full, true and correct.

EOBT. T. DEVLIN,

Attorneys for Plaintiffs.

HELLER & POWERS,
Attorneys for Plaintiffs.

«/

Judge's Certificate to Bill of Exceptions.

I hereby certify that the foregoing bill of excep-

tions is full, true and correct and the same is hereby

settled and allowed as the bill of exceptions upon the

final judgment in the above-entitled case.

Dated August 12th, 1907.

JOHN DE HAVEN,
Judge.

[Endorsed] : No. 13,339. In the Circuit Court of

the United States for the N. D. of California.

Union Trust Company etc. et al. Plaintiffs, vs.

John C. Lynch, etc. Defendant. Bill of Exceptions.

Filed Aug. 13, 1907. Southard Hoffman, Clerk.

By W. B. Maling, Deputy Clerk.
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In the Circuit Court of the United States, Ninth

Circuit, Northern District of California.

UXIOX TRUST COMPANY OF SAX FRAX-
CISCO (a Corporation) , and JA:\IES H.

FOLLIS, as Trustees under the Trust de-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, Jr., LILLIAX MARY GRIF-

PIX and CLAREXCE C. FOLLIS, Benefi-

ciaries under the Trust Created by the Last

Will of RICHARD H. FOLLIS, Deceased.

Plaintiffs,

vs.

JOHX C. LYXCH, Collector of the United States

Internal Revenue of the First District of

California,

Defendant.

Petition for Writ of Error.

Now comes John C. Lynch, defendant lierein, and

says that on or about the 14th day of March, 1907,

this Court entered judjj^nient herein in favor of the

plaintiff and against the defendant, in whicli judg-

ment and the proceedings had ]irior thereunto in

this cause certain errors were conunitted to the pre-

judice of the said defendant, all of which will more
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in detail appear from the assignment of errors which

is filed with this petition.

Wherefore this defendant prays that a writ of er-

ror may issue in this behalf out of the United States

Circuit Court of Appeals for the ninth circuit, for

the correction of errors so complained of, and that a

transcript of the record, proceedings, and papers in

this cause, duly authenticated, may be sent to the

said Circuit Court of Appeals. •

ROBT. T. DEVLIN,

United States Attorney,

Attorney for Defendant.

[Endorsed] : No. 13,339. In the Circuit Court

of the United States for the N. Dist. of Cal. Union

Trust Co. et al. (Follis Estate) vs. Jno. C. Lynch,

Collector, etc. Petition for Writ of Error. Piled

August 29, 1907. Southard Hoffman, Clerk. By

J. A. Schaertzer, Deputy.
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In the Circuit Court of the United States, Ninth Cir-

cuit, Northern District of California,

UXIOX TRUST COMPAXY OF SAX FRAX-

CISCO (a Corporation) , and JAMES H.

FOLLIS, as Trustees under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHl, JAMES H. FOLLIS, Jr., LIL-

LIAX MARY GRIFFIX and CLAREXCE
G. FOLLIS, Beneficiaries under the Trust

Created by the Last Will of RICHARD H.

FOLLIS, Deceased,

Plaintiffs,

vs.

JOHX C. LYXCH, Collector of United States In-

ternal Revenue of the First District of Cali-

fornia,

Defendant.

Assignments of Error.

The defendant in this action, in connection with

his iK'tition for a writ of eri-or, makes the foHowing

assignment of errors wliicli lie av(M's occurred u]ion

tlie trial of the cause, to wit:

1. Tlic Court erred in its o])inion and judgment

in deciding and determining upon the admissions of
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the pleadings and stipulated facts, the said cause in

favor of the plaintiffs and against the defendant

;

2. The Court erred in deciding and determining

upon the admissions of the pleadings and stipulated

facts, that the legacies created under the will of

Richard H. FoUis, deceased, the taxes upon which

were sued for in this action, were contingent

;

3. The Court erred in deciding and determining

upon the admissions of the pleadings and stipulated

facts, that the said legacies had not vested in the

legatees within the true intent and meaning of the

War Revenue Act of Congress of the United States

approved June 13th, 1898 (30 Stat. 464), and the

Acts amendatory thereof, and that the same had not

vested prior to July 1st, 1902

;

4. The Court erred in deciding and determining

upon the admissions of the pleadings and stipulated

facts, that the said legatees were not subject to the

tax mentioned and described in the plaintiffs' com-

plaint, and imposed under the Acts of Congress last

mentioned

;

5. The Court erred in deciding and determining

upon the admissions of the pleadings and stipulated

facts, that the legatees in the complaint mentioned,

within the true intent and meaning of the said Acts

of Congress, had not prior to July 1st, 1902, become

vested with the right to the beneficial enjoyment of

the corpus of the trust estate from which the income

or annuities were derivable or were to be derived,
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which said trust estate is mentioned and described in

the plaintiffs' complaint;

6. The Court erred in deciding and determining

upon the admissions of the pleadings and stipulated

facts, that the present right of the said legatees to

the beneficial enjoyment of the said trust estate

could not be valued and that the same could not be

found to be of a value in excess of ten thousand dol-

lars in the case of each legatee or be found to be of

anv value whatever

;

7. The Court erred in deciding and determing

upon the admission of the pleadings and stipulated

facts, that the defendant had not in the regular

course of his duties valued, in the case of each lega-

tee, the present right of such legatee to receive the

income or annuit.y from a certain definite trust es-

tate, which said trust estate was capable of being

valued, and which was in fact valued by the said de-

fendant;

8. The Coui't erred in deciding and determining

upon the admissions of the pleadings and the stipu-

lated facts, that the said taxes had not been assessed

and levied u])(>n and collected on account of the valu-

ation of and the value of the |)resent right lo receive

the income and annuity from a trust estate, in the

case of eacli legatee;

9. The (^)urt erred in deciding and determining

upon the admissions of the pleadings and the stii)U-
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lated facts, that the defendant had not, in the case of

each legatee assessed and valued the present right to

the beneficial enjo}Tiient of the corpus of the trust

estate from which each legatee was bequeathed a

certain income or annuity

;

10. The Court erred in deciding and determining

upon the admissions of the pleadings and the stipu-

lated facts, in the case of each legatee, that such

present right to the beneficial enjoyment was contin-

gent, that the same had not been vested, that the

same was not capable of a valuation, that the same

was not of a value in excess of ten thousand dollars,

that the same was not of the value set forth in the

complaint and answer as fixed by the defendant, and

that the same was not subject to the operation of

the said War Revenue Act and was not taxable and

had not vested prior to July 1st, 1902

;

11. The Court erred in deciding and determining

upon the admissions of the pleadings in the stipu-

lated facts that the defendant was liable to the plain-

tiffs on account of the collection of the taxes men-

tioned in the complaint in the sum of eighteen hun-

dred and sixty and 66/100 ($1860.66) dollars, to-

gether with interest at seven (7) per cent per annum

from October 18th, 1901; and in awarding to the

plaintiffs, judgment against the defendant for said

amount and interest. Under the admissions of the

pleadings in the stipulated facts, the defendant was
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not liable to the plaintiffs in any sum whatever,

either personally, or as collector, or as the repre-

sentative of the United States of America.

Dated, Aug. 29, 1907.

ROBT. T. DEVLIX, '

United States Attorney,

Attorney for Defendant.

[Endorsed] : No. 13,339. In the Circuit Court of

the United States for the X. D. of California.

Union Trust Co., etc. et al. Plaintiffs vs. John C.

L}Tich, as Collector, etc.. Deft. Assignment of Error.

Filed August 29, 1907. Southard Hoffman, Clerk.

By J. A. Schaertzer, Deputy.
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In the Circuit Court of the United States, Ninth Cir-

cuity Northern District of California,

UNION TRUST COMPANY OF SAN FRAN-

CISCO (a Corporation) , and JAMES H.

FOLLIS, as Trustees under the Trust De-

clared by the Last Will of RICHARD H.

FOLLIS, Deceased, and MARGARET DE
VECCHI, JAMES H. FOLLIS, RICHARD
H. FOLLIS, Jr., LILLIAN MARY GRIF-

FIN and CLARENCE G. FOLLIS, Benefi-

ciaries Under the Trust Created by the Last

Will of RICHARD H. FOLLIS, Deceased,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of the United States

Internal Revenue of the First District of

California,

Defendant.

Order Allowing Writ of Error, etc.

This 26th day of August, 1907, came the defendant

by his attorney, and filed herein and presented to the

Court his petition, praying for the allowance of a

writ of error, an assignment of errors intended to

be urged by him, praying, also, that a transcript of

the record and proceedings and papers upon which

the judgment herein was rendered, duly authenti-
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cated, may be sent to the United States Circuit

Court of Appeals for the Ninth Judicial Circuit, and

that such other and further proceedings may be had

as may be proper in the premises.

On consideration whereof the court does allow the

writ of error and without requiring a bond of the

said defendant in any amount, it appearing to the

court that the said writ of error is sued out under

the direction of the department of justice of the

United States and of the treasury department of the

United States, and it further appearing that the de-

fendant is sued in a representative capacity as and

for the government of the United States.

It is further ordered that proceedings upon the

judgment entered herein be stayed until a deter-

mination of this cause by the Circuit Court of Ap-

peals.

Dated August 29th, 1907.

W. C. VAN FLEET,

Judge.

[Endorsed] : No. 13,339. In the Circuit Court of

the United States for the N. Dist. of Calif. Union

Trust Co. et al. ( Follis Est.) vs. John C. Lynch,

Collector, etc. Order Allowing Writ. Filed Au-

gust 29, 1907. Southard TToffman, Clerk. By J.

A. Schaertzer, l)ei)uty.
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In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of California.

No. 13,339.

UNION TRUST COMPANY OP SAN PRAN-
CISCO (a Corporation), et al., etc.,

Plaintiffs,

vs.

JOHN C. LYNCH, Collector of United States Inter-

nal Revenue of the Pirst District of Califor-

nia,

Defendant.

Clerk's Certificate to Record on Writ of Error.

I, Southard Hoffman, Clerk of the Circuit Court

of the United States of America, of the Ninth Judi-

cial Circuit, in and for the Northern District of Cal-

ifornia, do hereby certify the foregoing one hundred

and sixty-five (165) pages, numbered from 1 to 165,

inclusive, to be a full, true and correct copy of the

record and proceedings in the above and therein en-

titled cause, as the same remains of record and on file

in the office of the clerk of said Circuit Court, and

that the same constitute the return to the annexed

writ of error.

I further certify that the cost of preparing and cer-

tifying the transcriptof record on writ of error in this
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cause amounts to the suni of $100.20 ; that said simi

will be charged by me in my quarterly account against

the United States, for the quarter ending September

30, 1907, and that the original writ of error and cita-

tion issued in said cause are hereto annexed.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, this 28th

day of September, A. D. 1907.

[Seal] SOUTHARD HOFFMAN,
Clerk of the United States Circuit Court, Ninth Judi-

cial Circuit, Northern District of California.

Writ of Error (Original).

UNITED STATES OF AMERICA,—ss.

The President of the United States of America, to

the Honorable, the Judges of the Circuit Court

of the United States for the Ninth Circuit,

Northern District of California, Greetinji::

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said Ciivuit Court, before you, or some of vou,

between Union Trust Comi)any of San Francis(*o (a

corporation), nnd Jamc»s H. Follis, as trustees under

the tnist de( hired by the last will of Richard H. Fol-

lis, deceased, and Margaret I)e Vecchi, James H. Fol-
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lis, Richard H. Follis, Jr., Lillian Mary Griffin and

Clarence G. Follis, beneficiaries under the trust cre-

ated by the last will of Richard H. Follis, deceased,

plaintiffs, defendants in error, a manifest error hath

happened, to the great damage of the said John C.

Lynch, Collector of United States Internal Rev-

enue of the First District of California, defendant,

plaintiff in error, as by his complaint appears

:

We being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done

to the parties aforesaid in this behalf, do command

you, if judgment be therein given, that then, under

your seal, distinctly and openly, you send the record

and proceedings aforesaid, with all things concern-

ing the same, to the United States Circuit Court of

Appeals for the Ninth Circuit, together with this

writ, so that you have the same at the city of San

Francisco, in the State of California, within thirty

days from the date hereof, in the said Circuit Court

of Appeals, to be then and there held, that, the rec-

ord and proceedings aforesaid being inspected, the

said Circuit Court of Appeals may cause further to

be done therein to correct that error, what of right,

and according to the laws of the United States,

should be done.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, the 29th
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day of August, in the year of our Lord one thousand

nine hundred and seven.

[Seal] SOUTHARD HOFFMAN,

Clerk of the United States Circuit Court for the

Xinth Circuit, Northern District of California.

Allowed by
W. C. VAN FLEET,

Dist. Judge Presiding.

The answer of tlie Judges of the Circuit Court of

the L'nited States of the Ninth Judicial Circuit, in

and for the Northern District of California.

The record and all proceedings of the plaint where-

of mention is within made, with all things touching

the same, we certify under the seal of our said Court,

to the United States Circuit Court of Appeals for

the Ninth Circuit, within mentioned at the day and

place within contained, in a certain schedule to this

writ annexed as within we are conmianded.

By the Court.

[Seal] SOUTHAED HOFFMAN,
Clerk.

Service of the within writ by copy admitted this

31st day of August, 1907.

HELLEK & POWERS,
Attorneys for Plaintiffs.

[End(n-sed]: No. 13,339. United States Circuit

Court for the Ninth Circuit, N. Dist. of Calif. Union
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Trust Company et al., Plaintiff in Error, vs. Jno. C.

Lynch, etc.. Defendant in Eiror. Writ of Error.

Piled August 31st, 1907. Southard Hoffman, Clerk.

By W. B. Maling, Deputy Clerk.

Citation on Writ of Error (Original).

UNITED STATES OP AMERICA,—ss.

The President of the United States, to Union

Trust Company of San Prancisco (a Cor-

poration), and James H. PoUis, as Trustees un-

der the Trust Declared by the Last Will of Rich-

ard H. PoUis, Deceased, and Margaret De Vec-

chi, James H. PoUis, Richard H. PoUis, Jr., Lil-

lian Mary Griffin, and Clarence G. PoUis, Bene-

ficiaries under the Trust Created by the Last

Will of Richard H- PoUis, Deceased, Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals for

the Ninth Circuit, to be holden at the city of San

Prancisco, in the State of California, within thirty

days form the date hereof, pursuant to a writ of error

duly issued and now on file in the clerk's office of the

United States Circuit Court for the Ninth Circuit,

Northern District of California, wherein Union

Trust Company of San Prancisco (a Corporation),

and James H. PoUis, as Trustee under the Trust De-
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dared by the Last TViU of Eichard H. FoUis, De-

ceased, and Margaret De Vecelii, James H. Follis,

Eichard H. Follis, Jr.. Lillian ^lary Griffin and Clar-

ence G. Follis, Beneficiaries under the Trust Created

by the Last Will of Eichard H. Follis, Deceased, are

Defendants in Error, and John C. Lynch, Collector

of L^nited States Internal Eevenue of the First Dis-

trict of California, is plaintiff in error, to show cause,

if any there be, why the judgment rendered against

the said plaintiff in error, as in the said writ of error

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that be-

half.

Witness, the Honorable W. C. VAN FLEET,

L^nited States District Judge for the Northern Dis-

trict of California, this 29th day of August, A. D.

1907.

W. C. VAN FLEET,

United States District Judsfe.

Service of the within Citation on Writ by copy ad-

mitted this 31st day of August, 1907.

HELLEB & POWEES,
Attorneys for Plaintiff.

[Endorsed] : No. 13,339. U. S. Circuit Court for

the Ninth Circuit, N. Dist. of Calif. Union Trust

Company et al., Plaintiffs in Kitch*, vs. Jno. C.
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Lynch, etc. Citation on Writ of Error. Filed Au-

gust 31st, 1907. Southard Hoffman, Clerk. By W.

B. Maling, Deputy Clerk.

[Endorsed] : No. 1507. United States Circuit

Court of Appeals for the Ninth Circuit. John C.

Lynch, Collector of United States Internal Revenue

of the First District of California, Plaintiff in Error,

vs. Union Trust Company of San Francisco (a Cor-

poration), and James H. FoUis, as Trustee under the

Trust Declared by the Last Will of Richard H. Fol-

lis. Deceased, and Margaret De Vecchi, James H.

FoUis, Richard H. FoUis, Jr., Lillian Mary Griffin

and Clarence G. FoUis, Beneficiaries under the Trust

Created by the Last Will of Richard H. Follis, De-

ceased, Defendants in Error. Transcript of Record.

Upon Writ of Error to the United States Circuit

Court for the Northern District of California.

Filed September 28, 1907.

F. D. MONCKTON,
Clerk.




